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United States District Court for the District of Columbia 

Civil Action File Number 391-49 

Charles H. Parsons, Individually and as President of t he 
United Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, 261 Broadway, New York, 

N. Y., PLAINTIFF 

V. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdock, and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board, and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

complaint for injunction 

Plaintiff above named, by its attorney Leonard E. Acker- 
mann for its complaint against defendants alleges: 

(1) This complaint is being filed by the plaintiff for the 
purpose of having this court review the action of the defend¬ 
ants in failing and refusing to hear and determine a dispute 
arising out of a charge of an unfair labor practice within the 
meaning of Section 8 (b) (4) (D) of the National Labor Rela¬ 
tions Act, 29 U. S. C. A. Section 158 (b) (4) (D), as provided 
for by Section 10 (k) of said Act, 29 U. S. C. A. Section 160 (k), 
and, further, for the purpose of ordering said defendants to 
hear and determine said dispute in accordance with and pur¬ 
suant to Section 10 (k) of the National Labor Relations Act, 
29 U. S. C. A. Section 160 (k). 

(2) This action arises under Sections 10 (a), 10 (b), 10 (c), 
and 10 (e) of the Administrative Procedure Act of 1946, 5 
U. S. C. A. Sections 1001 et seq. as hereinafter more fully 
appears. 

(3) The relevant portions of the aforesaid sections of the 
Administrative Procedure Act provide as follows: 

(a) Section 10 (a) of said Act provides that any per¬ 
son suffering legal wrong because of agency action shall 
be entitled to judicial review; 

(b) Section 10 (b) of said Act provides that the form 
and venue of said judicial review shall be any applicable 

(i) 
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form of legal action in any court of competent jurisdic¬ 
tion; 

(c) Section 10 (c) of said Act provides that every 
final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review. 

(d) Section 10 (e) of said Act provides that so far 
as necessary to decision and, where presented, the re¬ 
viewing court shall, after reviewing the whole record or 
such portions thereof as may be signed by the parties, 
decide all relevant questions of law, interpret constitu¬ 
tional and statutory provisions, and determine the mean¬ 
ing or applicability of the terms of any agency action. 
Further, the Section provides that the court shall com¬ 
pel agency action unlawfully withheld and the Court 
shall hold unlawful and set aside agency action, findings 
and conclusions found to be arbitrary, capricious, or 
otherwise not in accordance with law. 

(4) Jurisdiction of this court is also supported by the fact 
that this action arises out of a law regulating commerce, to wit, 
the National Labor Relations Act, 29 U. S. C. A. Sections 151 
et seq., and is a suit to compel the defendants to hear and de¬ 
termine a dispute pursuant to Section 10 (k) of said Act, 29 
U. S. C. A. Section 160 (k), as hereinafter more fully appears. 

(5) The United Telephone Organizations is a voluntary 
unincorporated labor organization, maintaining its principal 
office for the transaction of its regular business at 261 Broad¬ 
way, City, County and State of New York, and Charles H. 
Parsons is the President thereof. 

(6) The United Telephone Organizations is and at all times 
hereinafter mentioned has been the collective bargaining agent 
and representative of the employees of the Plant Department 
of the downstate area of the New York Telephone Company 
and is and at all times hereinafter mentioned has been so 
recognized by the New York Telephone Company. 

(7) Said New York Telephone Company is engaged in an 
industry or activity affecting commerce within the meaning of 
Sections 2 (6) and 2 (7) of the National Labor Relations Act, 
29 U. S. C. A., Sections 152 (6) and 152 (7). 

(8) On or about September 2,1947, the plaintiff herein filed 
charges with the Regional Director of the National Labor Rela¬ 
tions Board, Second Region, alleging that Local 3, Interna¬ 
tional Brotherhood of Electrical Workers (AFL) was commit¬ 
ting an unfair labor practice within the meaning of Section 8 
(b) (4) (D) of the National Labor Relations Act, 29 U. S. C. A. 
Section 158 (b) (4) (D), said charge stating that it was brought 
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pursuant to Section 10 (k) of said Act, and alleging that the 
aforesaid Local 3, International Brotherhood of Electrical 
Workers (AFL), its members and agents, engaged in a con¬ 
certed refusal in the course of their employment, to use, manu¬ 
facture, process, transport or otherwise handle or work on any 
goods, articles, materials or commodities, and to perform any 
services in connection with conduit and telephone installations 
at the Idlewild Airfield, New York City, in order to force or 
require the City of New York, the Port Authority of the City 
of New York, the Department of Marine and Aviation of the 
City of New York to cease using, handling, selling, transporting 
or otherwise dealing with the products of the New York Tele¬ 
phone Company and to cease doing business with that Com¬ 
pany. It was further alleged in said charge that a second pur¬ 
pose of such action of Local 3, International Brotherhood of 
Electrical Workers (AFL), its members and agents, was to force 
or require the New York Telephone Company to assign partic¬ 
ular work to members of Local 3, International Brotherhood 
of Electrical Workers (AFL) rather than to employees of the 
New York Telephone Company who are members of the United 
Telephone Organizations. The charge further alleged that, in 
pursuance of the aforesaid purposes, the said Local 3, Interna¬ 
tional Brotherhood of Electrical Workers (AFL), its members 
and agents, threatened to have all American Federation of 
Labor building trades unions withdraw all their members from 
building construction work at Idlewild Airport. A copy of 
said charge is hereto annexed as Exhibit “A”. 

(9) Said charge was given Case Number 2-CD-l by the 
Regional Director of the National Labor Relations Board, 
Second Region. 

(10) On or about September 18, 1947, the plaintiff herein 
filed charges with the Regional Director of the National Labor 
Relations Board, Second Region, alleging that Local 3, Inter¬ 
national Brotherhood of Electrical Workers (AFL) was com¬ 
mitting an unfair labor practice within the meaning of Section 
8 (b) (4) (D) of the National Labor Relations Act, 29 U. S. 
C. A. Section 158 (b) (4) (D), said charge stating that it was 
brought pursuant to Section 10 (k) of said Act and alleging 
that the aforesaid Local 3, International Brotherhood of Elec¬ 
trical Workers (AFL), its members and agents, engaged in, 
induced and encouraged employees of various employers to 
engage in, strikes and concerted refusals in the course of their 
employment, to use, manufacture, process, transport, or other¬ 
wise handle or work on any goods, articles or commodities, or 
to perform any services in connection with the construction 



4 


work at Riverton Housing Project, Peter Cooper Village, Peter 
Stuyvesant Town, in New York City, United Nations Housing 
Project, in Flushing, Long Island, and Brownsville Houses, in 
Brooklyn, New York, with the object and purpose of forcing 
or requiring the New York Telephone Company to assign par¬ 
ticular work to members of Local 3, International Brotherhood 
of Electrical Workers (AFL), rather than to its own employees 
who are members of the United Telephone Organizations. A 
copy of said charge is hereto annexed as Exhibit “B”. 

(11) Said charge was given Case Number 2-CD-2 by the 
Regional Director of the National Labor Relations Board, 
Second Region. 

(12) Said Regional Director of the National Labor Rela¬ 
tions Board, Second Region, took no action respecting either of 
the aforesaid charges until August 18th, 1948, when, without 
directing or holding any hearing whatsoever, he notified plain¬ 
tiff of his determination not to issue complaint in the aforesaid 
matters, although Section 10 (k) of the National Labor Rela¬ 
tions Act, 29 U. S. C. A. Section 160 (k), provides that the 
National Labor Relations Board is empowered and directed to 
hear and determine a dispute arising out of an unfair labor prac¬ 
tice charge within the meaning of Section 8 (b) (4) (D) of said 
Act. A copy of said determination is hereto annexed as 
Exhibit “C”. 

(13) The plaintiff herein on or about August 30th, 1948, peti¬ 
tioned the defendant Robert N. Denham, as General Counsel 
of the National Labor Relations Board, to review the aforesaid 
action and determination of the Regional Director of the Na¬ 
tional Labor Relations Board, Second Region, pursuant to the 
Rules and Regulations of the National Labor Relations Board. 

(14) On November 2d, 1948, the defendant Robert N. Den¬ 
ham, as General Counsel of the National Labor Relations Board 
sustained the aforesaid action and determination of the Re¬ 
gional Director of the National Labor Relations Board, Second 
Region. A copy of said action and determination of the de¬ 
fendant Robert N. Denham, as General Counsel of the National 
Labor Relations Board, is hereto annexed as Exhibit “D”. 

(15) On or about November 10th, 1948, the plaintiff herein 

appealed to the defendant National Labor Relations Board 
from the aforesaid action and determination of the defendant 
Robert N. Denham, as General Counsel of the National Labor 
Relations Board. * 

(16) On November 24th, 1948, the defendant National La¬ 
bor Relations Board advised plaintiff that the aforesaid appeal 
was denied by the National Labor Relations Board for the 
reasons, therein stated, that the Board is without authority to 
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review actions of the General Counsel in refusing to issue com¬ 
plaints and that the National Labor Relations Board is of the 
opinion that a hearing under the provisions of Section 10 (k) 
of the National Labor Relations Act is not mandatory and that 
the Regional Director upon completion of investigation prop¬ 
erly refused to issue a notice of hearing. A copy of said action 
and determination of the defendant National labor Relations 
Board is hereto annexed as Exhibit “E”. • 

(17) Section 10 (k) of the National Labor Relations Act, 
29 U. S. C. A. Section 160 (k) provides as follows: 

Whenever it is charged that any person has engaged 
in an unfair labor practice within the meaning of para¬ 
graph (4) (D) of section 8 (b), the Board is empowered 
and directed to. hear and determine the dispute out of 
which such unfair labor practice shall have arisen, unless, 
within ten days after notice that such charge has been 
filed, the parties to such dispute submit to the Board 
satisfactory evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment of the dis¬ 
pute. Upon compliance by the parties to the dispute 
with the decision of the Board or upon such volun¬ 
tary adjustment of the dispute, such charge shall be 
'• dismissed. - 

• 

(18) Although the aforesaid Section 10 (k) of the National 
Labor Relations Act provides that the National Labor Re¬ 
lations Board is empowered and directed to hear and deter¬ 
mine a dispute arising out of an unfair labor practice charge 
within the meaning of Section 8 (b) (4) (D) of the National 
Labor Relations Act, and although the aforesaid Section 10 (k) 
of said Act, in no way, provides for the issuance of an unfair 
labor practice complaint in lieu of or before such hearing, the 
defendant Robert N. Denham, as General Counsel of the Na¬ 
tional Labor Relations Board has erroneously attempted and 
purported to dispose of the aforesaid charges by refusing' to 
issue a complaint. 

• (19) Although the aforesaid Section 10 (k) of the National 
Labor Relations Act provides that the National Labor Rela¬ 
tions Board is empowered and directed to hear and determine a 
dispute arising out of an unfair labor practice charge within the 
meaning of Section 8 (b) (4) (D) of the National Labor Rela¬ 
tions Act, the defendants Paul M. Herzog, John M. Houston, 
James J. Reynolds, Jr., Abe Murdock, and J. Copeland Gray, as 
members of the National Labor Relations Board, have failed 
and refused to hear and determine said disputes, thereby fail- 
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mg and refusing to comply with the aforesaid Section 10 (k) of 
the National Labor Relations Act. 

(20) In refusing to hear and determine the disputes, as here¬ 
inabove in this complaint set forth, the defendants Paul M~ 
Herzog, John M. Houston, James J. Reynolds, Jr., Abe Mur¬ 
dock, and J. Copeland Gray, as members of the National Labor 
Relations Board, have unlawfully withheld action and thereby 
have failed and refused to comply with Section 10 (k) of the 
National Labor Relations Act, 29 U. S. C. A. Section 160 (k), 
and have thereby further acted arbitrarily, capriciously, and 
not in accordance with law. 

(21) By reason of the wrongful acts and refusal to act of the 
defendants hereinabove complained of, the plaintiff has been, 
is now, and in the future will be denied a right to a hearing 
guaranteed to it by virtue of the laws of the TJnited States, to 
wit: Section 10 (k) of the National Labor Relations Act, 29 
U. S. C. A. Section 160 (k), and has been, is now, and will be 
denied the protection guaranteed to it by virtue of said law to 
its irreparable damage unless this Court exercise the power and 
authority vested in it to order the defendants Paul M. Herzog, 
John M. Houston, James J. Reynolds, Jr., Abe Murdock, and 
J. Copeland Gray, as members of the National Labor Relations 
Board, to hear and determine the dispute arising out of the 
aforementioned unfair labor practice charges within the mean¬ 
ing of Section 8 (b) (4) (D) of the National Labor Relations 
Act, 29 V. 8. C. A. Section 158 (b) (4) (D), filed by the plaintiff 
as hereinabove set forth in this complaint. 

. (22) Plaintiff herein has no adequate remedy at law and 
has no means for the redress of wrongs whereof it herein com¬ 
plains except through mandatory injunction proceedings to 
review the actions of the defendants and to order said defend¬ 
ants to hear and determine the disputes hereinabove set forth 
and described in this complaint. 

Wherefore plaintiff prays: 

(a) That a mandatory injunction be granted and issued 
from this court to the defendants Paul M. Herzog, John M. 
Houston, James J. Reynolds, Jr., Abe Murdoek, and J. Cope¬ 
land Gray, as members of the National Labor Relations Board, 
committing, requiring and compelling them and the National 
labor Relations Board and aU those acting under and by 
virtue of its authority to hear and determine the disputes 
arising out of the unfair labor practice charges within the mean¬ 
ing of Section 8 (b) (4) (D) of the National Labor Relations 
Act, 29 U. S. C, A. Section 158 (b) (4) (D) filed by the plain¬ 
tiff and that a decree may be entered herein requiring and 








compelling the defendant National Labor Relations Board and 
all those acting under and by virtue of its authority to hear 
and determine said disputes; 

(b) Plaintiff prays for such other further relief as the exigen¬ 
cies of the case may require. 

Dated: Washington, D. C., January 31,1949. 

Leonard E. Ackermann, 

Attorney for Plaintiff, 

1625 K St. NW., Washington, D. C. 
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EXHIBIT A 


NLRB-508 (8-22-47) 

United States of America 
National Labor Relations Board 
charge against labor organization or its agents 

Pursuant to Section 10 (k) of the National Labor Relations 
Act, the undersigned hereby charges that Local 3 of the Inter¬ 
national Brotherhood of Electrical Workers (A. F. of L.) and 
its agents in New York City, New York, have engaged in and 
are engaging in unfair labor practices within the meaning of 
Section 8 (b) subsection (4) (D) in that said Local 3, the Inter¬ 
national Brotherhood of Electrical Workers (A. F. of L.), its 
members and agents did engage in a concerted refusal in the 
course of their employment to use, manufacture, process, trans¬ 
port, or otherwise handle or work on any goods, articles, mate¬ 
rials or commodities or to perform any services in connection 
with conduit and telephone installations at the Idlewild Airfield 
in the City of New York where an object thereof was to force 
or require the New York Telephone Company to assign par¬ 
ticular work to employees who were members of Local 3 of the 
International Brotherhood of Electrical Workers (A. F. of L.) 
rather than to employees of the New York Telephone Company 
who are members of the United' Telephone Organizations, 
another labor organization. 

In addition, the said Local 3 and its agents threatened to have 
all of the American Federation of Labor building trades unions 
withdraw all of their members from work at the Idlewild Air¬ 
field in connection with building construction if such conduit or 
telephone installa'tions were erected by the United Telephone 
Organizations or any other labor organization. 

That such acts took place on the 22d of August 1947, prior 
thereto, and have continued since August 22d, 1947. That the 
individuals who participated in such Acts specifically on behalf 
of Local 3 were Jerry Sullivan, its President, and John Capp, 
its Acting Business Manager, as well as the Hon. Edward C s 
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Maguire, Director of the City Division of Labor Relations and 
the Hon. William O’Dwyer, Mayor of the City of New York. 
The Acts took place at the City Division of Labor Relations, 
Municipal Building, New York City and at City Hall in New 
York City, as well as elsewhere. 

The undersigned further charges that said unfair labor prac¬ 
tices are unfair labor practices affecting commerce within the 
meaning of said Act. 

Name of employer: New York Telephone Company. 

Location of plant involved: Idlewild Airfield, New York, 
N. Y. 

Nature of business: Installation of telephone equipment. 

Full name of party filing charge: United Telephone Organi¬ 
zations (Charles H. Parsons, President). 

Address: 261 Broadway, New York City. 

Telephone number: Beekman 3-1207. 

Signature of party filing charge: By Charles H. Parsons. 

Title, or office, if any: President. 


Do not write in this space 

Case No_ 

Date filed_:- 

0 (f)» (g)> (h) cleared--- 


Subscribed and sworn to before me this 29th day of August 
1947 at New York City, as true to the best of deponent’s knowl¬ 
edge, information, and belief. 

Abraham Weiner, 

Board Agent or Notary Public. 

(Submit original and four copies of this charge.) 















EXHIBIT B 


NLRB-508 (8-22r47) 

United States of America 
National Labor Relations Board 

CHARGE AGAINST LABOR ORGANIZATION OR ITS AGENTS 

Pursuant to Section 10 (k) of the National Labor Relations 
Act, the undersigned hereby charges that Local 3 of the Inter¬ 
national Brotherhood of Electrical Workers (A. F. of L.) and 
its agents in New York City, New York, have engaged in and 
are engaging in unfair labor practices within the meaning of 
Section 8 (b) subsection (4) (D) in that said Local 3, the 
International Brotherhood of Electrical Workers (A. F. of L.), 
its members and agents did engage in and induce and encourage 
the employees of various employers to engage in strikes and 
concerted refusals in the course of their employment to use, 
manufacture, process, transport, or otherwise handle or work on 
any goods, articles, materials or commodities or to perform any 
services in connection with construction work at the River¬ 
ton Housing Project at East 135th Street and Fifth Avenue; 
Peter Cooper Village at East 20th Street and First Avenue; 
Stuyvesant Town at East 14th Street and First Avenue, all in 
the City, County and State of New York; United Nations 
Housing Project at Main Street and Union Turnpike, Flush¬ 
ing, L. I.; Brownsville Houses, Rockaway and Sutter Avenues, 
Brooklyn, N. Y., and at and in connection with various other 
construction projects in and about the City of New York, 
where an object thereof was to force or require the New York 
Telephone Company to assign particular work to employees 
who were members of Local 3 of the International Brotherhood 
of Electrical Workers (A. F. of L.) rather than to employees of 
the New York Telephone Company who are members of the 
United Telephone Organizations, another labor organization. 

In addition, the said Local 3, and its representatives and 
agents threatened to have all of the American Federation of 
Labor building trades unions withdraw all of their members 
from construction work at the aforesaid projects and locations 

( 10 ) 
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unless an arrangement satisfactory to Local 3 was made with 
respect to the allocation of telephone work. 

That such acts took place on the 22d day of August 1947> 
prior thereto, and have continued since August 22, 1947. 
That the individuals who participated in such Acts specifically 
on behalf of Local 3 were Jerry Sullivan, its President, and 
John Kapp, its Acting Business Manager, as well as other 
agents and representatives of Local 3. The Acts took place at 
the locations hereinabove designated as well as elsewhere. 

The undersigned further charges that said unfair labor prac¬ 
tices are unfair labor practices affecting commerce within the 
meaning of the said Act. 

Name of employer: New York Telephone Company. ' 

Location of plants involved: Riverton Housing Project at 
East 135th Street and Fifth Avenue; Peter Cooper Village at 
East 20th Street and First Avenue; Stuyvesant Town at East 
14th Street and First Avenue, all in the City, County and State 
of New York; United Nations Housing Project at Main Street 
and Union Turnpike, Flushing, L. I.; Brownsville Houses, 
Rockaway and Sutter Avenues, Brooklyn, N. Y. and else¬ 
where. 

Nature of business: Installation of telephone equipment. 

Full name of party filing charge: United Telephone Organ¬ 
izations (Charles H. Parsons, President). 

Address: 261 Broadway, New York City. 

Telephone number: Beekman 3-1207. 

Signature of party filing charge: By Charles H. Parsons. 

Title, or office, if any: President. 


Do not -write in this space 

Case No._ 

Date filed_ 

9 (f), (g), (h) cleared--- 


Subscribed and sworn to before me this 17th day of Septem¬ 
ber 1947, at New York City, as true to the best of deponent’s 
knowledge, information and belief. 

Max Schultz, 

Board Agent or Notary Public. 

Notary Public, New York County, Clk’s No. 1324, Commis¬ 
sion expires March 30,1948. 

(Submit original and four copies of this charge.) 













EXHIBIT C 


National Labor Relations Board, 

Second Region, 2 Park Avenue, 

New York 16, N. Y., August 18, 1948. 

United Telephone Organizations, 

261 Broadway, New York 7, N. Y. 

(Att.: Mr. Charles H. Parsons, Pres.) 

Re: United Telephone Organizations (Indep.); Local 3, IBEW, 

AFL, (New York Telephone Company), Case Nos. 2-CD-l 

and 2-CD-2 

Gentlemen: The above-captioned case charging a viola¬ 
tion under Section 8 of the National Labor Relations Act as 
amended has been carefully investigated and considered. 

As a result of the investigation, it does not appear that there 
is sufficient evidence of violations to warrant further proceed¬ 
ings at this time and I am, therefore, refusing to issue Com¬ 
plaint in this matter. 

Pursuant to the National Labor Relations Board Rules and 
Regulations, you may obtain a review of this action by filing 
a request for such review with the General Counsel of the 
National Labor Relations Board, Washington 25, D. C., and a 
copy with me. This request must contain a complete state¬ 
mentsetting forth the facts and reasons upon which it is based. 
The request should be filed within ten (10) days from the date 
of receipt of this letter, except that the .General Counsel may, 
upon good cause shown, grant special permission for a longer 
period within which to file. 

Very truly yours, 

Charles T. Douds, 

Regional Director . 

cc: General Counsel, 

National Labor Relations Board, 

Washington 25, D. C. 

Harold Stem, Esq., 

70 Pine St., New York 5, N. Y. 

New York Telephone Company, 
c/o John Ross, Esq., 

140 West Street, New York 7, N. Y. 

Henry Mayer. Esa., 

19 W; 44th St., New York 18, N. Y. 

(Registered mail—Return receipt requested.) 
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EXHIBIT D 


National Labor Relations Board, 

Office of the General Counsel, 
Washington 25, D. C., Nov. 2,1948. 

Mr. Henry Mayer, 

Attorney for United Telephone Organizations, 

19 West 44th Street, New York 18, New York. 

Re: United Telephone Organizations (Indep.); Local 3, 
IBEW, AFL (New York Telephone Company) Cases Nos. 
2-CD-l and 2-CD-2 

* 

Dear Mr. Mayer: Your appeal, dated August 25,1948, from 
the Regional Director’s refusal to issue a Notice of Hearing in 
the above-entitled cases, has been duly considered by the Gen¬ 
eral Counsel. 

The General Counsel sustains the ruling of the Regional Di¬ 
rector. Like the Regional Director, the General Counsel con¬ 
cludes that there is insufficient evidence to warrant further 
proceedings. 

Very truly yours, 

(S) Joseph C. Wells, 

Joseph C. Wells, 

Associate General Counsel for the General Counsel. 

cc: United Telephone Organizations, 

261 Broadway, New York 7, New York. * 
Attention: Charles H. Parsons, President. 

New York Telephone Company, 
c/o John Ross, Esq., 

140 West Street, New York 7, New York. 

International Brotherhood of Electrical Workers, Local 
3, AFL., 

130 East 2!5th Street, New York 10, New York. 

Harold Stern, Esq., 

70 Pine Street, New York 5, New York. 

Charles T. Douds, Director, 

Region 2, NLRB, 

2 Park Avenue, New York 16, New York. 
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EXHIBIT E 


National Labor Relations Board, 
Washington 25, D. C., November 24,1948. 
Mr. Henry Mayer, 

Attorney at Law, 

19 West 44th Street, New York 18, New York. 

* 

Re: United Telephone Organizations (Independent), Local 3, 
IBEW, AFL (New York Telephone Company), Cases N 06 . 
2—CD—1 and 2—CD—2 

Dear Mr. Mayer: You are hereby advised that the Board 
has denied your “Appeal from Ruling of General Counsel on 
cases arising under Section 10 (k) of the National Labor Re¬ 
lations Act” for the following reasons: 

1. The Board is without authority to review actions of the 
General Counsel in refusing to issue complaints. 

2. The Board is of the opinion that a hearing under the 
provisions of Section 10 (k) of the Act is not mandatory and 
that the Regional Director upon completion of investigation 
properly refused to issue a notice of hearing. 

Very truly yours, 

(S) Frank M. Kleilee, 

Executive Secretary. 

cc: Mr. John Roes, 

New York Telephone Company, 

140 West Street, New York 7, New York. 

Harold Stern, Esquire, 

70 Pine Street, New York 5, New York. 

United Telephone Organizations, 

261 Broadway 7, New York City. 

Charles T. Douds, 

Regional Director, 

National Labor Relations Board, 

2 Park Avenue, New York, New York. 

International Brotherhood of Electrical Works, Local 
3, AFL, 

130 East 25th Street, New York 10, New York. 
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In the United States District Court for the District of Columbia 

i 

Civil Action File No. 391-49 

Charles H. Parsons, Individually and as President opthe 


Paul M. Herzog, John M. Houston, Jambs J. Reynolds, Jr., 
Abb Murdock, and J. Copeland Gray, Individually and as 
Members of the National Xabob Relations Board and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

MOTION OF DEFENDANTS TO DISMISS COMPLAINT 

Comes now the defendants, by their attorney, and moves the 
Court to dismiss the complaint in the above-entitled matter, 
for the following reasons: 

1. The Court is without jurisdiction of the subject matter 
of the action. 

2. The complaint fails to state a claim Upon which equitable 

relief could be granted. T , 

Wherefore, it is respectfully submitted that the complaint 
be dismiss ed and that plaintiffs prayer for injunctive relief be 
denied. 

(8) A. Ndrman Somers, 

A. Norman Somebs, 

Assistant General Counsel, 

'or Defendants, 
Relations Board. 


National 


March 31, 1 W 
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United States District .Court for the District of Columbia 

Civil Action Pile Number 391-49 

Charles JL Parsons, Individually and as President of the 
. United Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, 261 Broadway, New 
York, N. Y., plaintiff 

v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdock, and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

order 

Filed 6/16/49, Harry M. Hull, Clerk. ' . 

The defendants having moved to dismiss the complaint here* 
in, and this matter having come on to be heard before me on 
this 7th day of June 1949, and after hearing A. Norman Somers, 
Esq., of Counsel, for the defendants, and Henry Mayer, Esq., 
of counsel, for the plaintiff, and upon filing the opinion of the 
Court, it is ? 

Ordered that the motion be and it hereby is denied. 

Dated, Washington, D. C, June 16th, 1949. 

Edward A. Tamm, 

United States District Judge. 

. •* * 

- opinion of the court 

The Court. The action before the Court at this time is a 
motion on behalf of the defendants, the members and general 
counsel of the National Labor Relations Board, to dismiss the 
complaint of the plaintiff, as President of the United Tele¬ 
phone Organizations, on the ground that the .Court is without 
jurisdiction of the subject matter, and secondly, that the com¬ 
plaint fails to state a claim upon which equitable relief could be 
granted. 

The substantive case discloses, according to the plaintiff’s 
complaint, that it is brought for the purpose of having the Court 
review the action of the defendants in failing and refusing to 
hear and determine a dispute arising out of a charge of an unfair 
labor practice within the meaning of Section 8, Paragraph (b), 
Subsection (4), subparagraph (D) of the National Labor Rela¬ 
tions Act, as provided for by Section 10 (k) of the National 




17 


Labor Relations Act; and furrier for the pur^se'of ordering 
said defendants to hear and determine this dispute in accord¬ 
ance with and pursuant to Section 10 (k) of the National Labor 
Relations Act. 

There is no question but that charges originally preferred by 
the plaintiff, or by the United Telephone Organizations, alleged 
a violation in the nature of an unfair labor practice. 

The problem before the Court consequently is to pass upon 
the question of whether in the Court’s opinion the National 
Labor Relations Board is required to afford to the plaintiffs, or 
other persons making a similar complaint of unfair labor prac¬ 
tice, a hearing. 

The section of the law involved, properly cited, is Section K 
of Section 160 of Title 29, U. S. C., reading as follows: 

Whenever it is charged that any person has engaged in 
an unfair labor practice within the meaning of para¬ 
graph (4) (D) of Section 8 (b), the' Boardis empotferted 
and directed tohear and determine the dispute out of 
which such unfair labor practice shall have ari&ri/uhless, 
within ten days after notice that such charge has been 
filed, the parties to -such dispute submit to the Board 
satisfactory evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment of the 
dispute. ° ’ 

The Court cannot subscribe to the defendants’ position that 
the volume of cases which might arise under the. statute, if it 
were construed in a certain light, would be such a prohibitive 
number as to influence the Court’s ruling on the law. The 
Court must interpret the law as it is written, whether 3,600 
cases arise or 36,000 cases arise. In other words, the number 
of cases which may or may not arise is not a factor which will 
influence the Court in its judgment. . . 

The Court, likewise, can attribute no import to the fact, as 
defendant contends, that the plaintiff has another remedy 
that Congress has provided, and additional or other means by 
which plaintiff could proceed against the union which he 
charges with unfair labor practice, does not per se bar his action 
in this case. 

I have reviewed the various cases cited by counsel on both 
sides, and l am unable to find any justification for the conduct 
of the National Labor Relations Board in ignoring what the 
Court considers to be a mandatory provision of the law, in 
refusing in this case to afford to the plaintiff a hearing upon the 
charges preferred by the plaintiff. 





Hie Court construes the phraseology of subsection K of 
Section 160, of Title 29, which provides “the Board is em¬ 
powered and directed,” particularly the word “directed,” to re¬ 
quire the National Labor Relations Board to afford a hearing 
to persons making charges in cases of this kind. 

The Court, accordingly, denies the defendants' motion for 
dismissal. 

In tiie United States District Court for the District of Columbia 


Civil Action File No. 391-49 


Charms H. Parsons, Individually and as President of the 
Untth) Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, plaintiff 

v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abb Murdock, and J. Copeland Gray, Individually and as 
Members os’ the National Labor Relations Board, and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

statement of election not to plead further; application 
for stay of execution of judgment pending appeal 


Defendants, by their attorney, state: 

1. On June 16, 1949, this Court entered an order denying 
defendants’ motion to dismiss the complaint in the above- 
styled cause. 

2. Defendants elect to stand on said motion to dismiss, and 
will not plead further in said cause. 

Wherefore, it is respectfully requested that this Honorable 
Court, upon entry of the final order and judgment herein, also 
enter an order staying execution of the same pending appeal. 

(S) A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants. 


June 27, 1949. 



\ 
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In the United States District Court for the District of Columbia 
Cml Action File No. 391-49 

Charles H. Parsons, Individually and as President of thb 
United Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, plaintiff 

v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdock and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board, and 
Robert N. Denham, Individually and as Ge neral Coun¬ 
sel of the National Labor Relations Board, defendants 

final order and judgment and order staying execution 

OF JUDGMENT 

Filed July 14, 1949, Harry M. Hull, Clerk. 

The summons and complaint in the above entitled action 
having been duly served upon defendants, and defendants hav¬ 
ing appeared by their attorney, A. Norman Somers, and having 
moved this Court on March 31,1949, to dismiss the Complaint 
herein, and said motion having come on to be heard on June 7, 
1949, before Judge Edward A. Tamm of this Court and said 
Judge having heard A. Norman Somers, Esq., for the motion 
and Henry Mayer, Esq., in opposition thereto, and haying de¬ 
nied said motion on June 7, 1949, and an Order denying said 
motion having been duly entered by this Court on June 16, 
1949, and defendants having, on June 27,1949, elected to stand 
on said motion to dismiss and to refrain from pleading further, 
it is now, 

Ordered, adjudged and decreed that: 

The defendants, Paul M. Herzog, John M. Houston, James 
J. Reynolds, Jr., Abe Murdock, and J. Copeland Gray, as mem¬ 
bers of the National Labor Relations Board, and all those acting 
under and by virtue of the authority of said National Labor 
Relations Board, be and they hereby are ordered to hear and 
determine the disputes arising out of the unfair labor practice 
charges within the meaning of Section 8 (b) (4) (D) of the 
National Labor Relations Act, 29 U. S. C. A., Section 158 (b) 
(4) (D) which were filed by the United Telephone Organiza¬ 
tions with the Regional Director of the National Labor Rela¬ 
tions Board for the Second Region on September 2, 1947 and 
September 18, 1947. This Mandatory Injunction is ordered, 
adjudged and decreed for the purpose of insuring compliance 
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by defendants herein with Section 10 (k) of the National Labor 
Relations Act, 29 U. S. C. A. Section 160 (k). 

It is further ordered, adjudged and decreed that this Judg¬ 
ment herein shall be stayed pending appeal therefrom by de¬ 
fendants herein. 

Dated, July 13th, 1949. 

(S) Edward A. Tamm, 

District Judge, 

U. S. District Court for the District of Columbia. 

In the United State^District Court for the District of Columbia 
Civil Action File No. 391-49 

Charles H. Parsons, Individually and as President of the 
United Telephone Organization, a Voluntary Unin¬ 
corporated Labor Organization, plaintiff 

v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdock, and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board, and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

notice of appeal 

Notice is hereby given that Paul M. Herzog, John M. Hou¬ 
ston, James J. Reynolds, Jr., Abe Murdock, J. Copeland Gray, 
and Robert N. Denham, defendants above named, hereby ap¬ 
peal to the Court of Appeals for the District of Columbia from 
the final judgment entered in this action on July 14,1949. 

[s] A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board, 

Attorney for Defendants. 


July 20,1949. 


In the United States District Court for the Districtof Columbia 
Civil Action File No. 391-49 

Charles H. Parsons, Individually and as President of the 
United Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, plaintiff 

v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdoch, and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board, and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

STIPULATION AS TO CONTENTS OF RECORD ON APPEAL 

It is hereby stipulated and agreed by and between the at¬ 
torneys for the respective parties hereto that the Record on 
Appeal to the Court of Appeals for the District of Columbia 
in the above action shall contain the following: 

1. The complaint for injunction, dated January 31,1949. 

2. Defendants’ motion to dismiss the complaint, dated 
March 31, 1949. 

3. Order denying defendants’ motion to dismiss complaint, 
dated June 16, 1949. 

4. Transcript of oral opinion of Judge Tamm in support of 
order denying defendants’ motion to dismiss complaint. 

5. Defendants’ statement of election not to plead further 
and application for stay of execution of judgment pending 
appeal, dated June 27,1949. 

6. Order granting injunctive relief and staying execution of 
judgment pending appeal, entered July 14,1949. 

7. Notice of Appeal 

8. This stipulation. 

[s] A. Norman Somers, 

A. Norman Somers, 

Assistant General Counsel, 

National Labor Relations Board , 

Attorney for Defendants. 

[s] Leonard E. Ackermann, 

Leonard E. Ackermann, 

Attorney for Plaintiff, 

1625 K St. NW., Washington, D. C. 


July 20, 1949. 



In the United States District Court for the District of Columbia 
Civil Action Pile No. 391-49 

Charles H. Parsons, Individually and as President of the 
United Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, plaintiff 

v. 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdock, and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board, and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, defendants 

acknowledgment of service 

A copy of defendants’ notice of appeal and stipulation as to 
contents of record on appeal in the above cause has this day 
been served upon us by hand. 

Leonard E. Ackermann, 

Attorney for Plaintiff. 

Dated: July 20, 1949. 


a. s. aonirtftrr mmn omcx. t»«* 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10396 

Paul M. Herzog, John M. Houston, James J. Reynolds, Jr., 
Abe Murdock and J. Copeland Gray, Individually and as 
Members of the National Labor Relations Board, and 
Robert N. Denham, Individually and as General Coun¬ 
sel of the National Labor Relations Board, appellants 

v. 

Charles H. Parsons, Individually and as President of the 
United Telephone Organizations, a Voluntary Unin¬ 
corporated Labor Organization, appellee 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANTS 


JURISDICTION 

This case is before the Court upon appeal from an order of 
the United States District Court for the District of Columbia 
(R. 19-20), 1 granting the relief prayed for in appellee’s “Com¬ 
plaint for Injunction” (R. 1-7). The order requires the Na¬ 
tional Labor Relations Board (hereinafter called “the Board”) 
to hear and determine the jurisdictional disputes “arising out 
of the unfair labor practice charges within the meaning of Sec¬ 
tion 8 (b) (4) (D) of the National Labor Relations Act 2 ” filed 
by appellee with the Board’s Regional Director. 

x The symbol “(R.)” designates references to the record, 
which has been printed as a Joint Appendix to the briefs of 
appellants and appellee. 

2 61 Stat. 136, 29 U. S. C. Supp. I, Secs. 141, et seq; here¬ 
inafter called “the Act.” 


(i) 


2 


The jurisdiction of the District Court was predicated on 
Section 10 of the Administrative Procedure Act, 8 and Section 
24 (8) of the Judicial Code (now 28 U. S. C. Sec. 1337). 

This Court has jurisdiction of the appeal pursuant to 28 
TJ. S. C. Sec. 1291. 

STATEMENT OF THE CASE 

The allegations of appellee’s complaint in the District Court 
(R. 1-7) may be summarized as follows: 

1. On or about September 2, 1947, the United Telephone 
Organizations (hereinafter called “UTO”), by appellee, its 
president, filed a charge with the Regional Director of the 
Board for the Second Region, reciting that it was filed “pur¬ 
suant to Section 10 (k)” of the Act, and alleging that Local 3 
of the International Brotherhood of Electrical Workers, A. F. 
of L. (hereinafter called “Local 3”) was engaging in unfair 
labor practices within the meaning of Section 8 (b) (4) (D) of 
the Act (R. 2-3, 8-9). The charge specified that Local 3 was 
engaging in a concerted refusal “to use, manufacture, process, 
transport, or otherwise handle or work on any goods, articles, 
materials or commodities or to perform any services in connec¬ 
tion with conduit and telephone installations at the Idlewild 
Airport” in New York City, an object thereof being to force 
“the New York Telephone Company to assign particular work 
to * * * members of Local 3” rather than to employees 
of the Company, who were members of UTO. The charge fur¬ 
ther set forth that Local 3 threatened to have all of the A. F. 
of L. building trades unions “withdraw all of their members 
from work at the Idlewild Airport * * * if such conduit 
or telephone installations were erected” by UTO. (Ibid.) 

2. On or about September 18, 1947, UTO filed a second 
charge with the Regional Director, alleging identical conduct 
by Local 3 in connection with construction work at various 
housing projects in New York City (R. 3-4, 10-11). 

3. On August 18, 1948, the Regional Director advised UTO 
that the above charges had been “carefully investigated and 
considered”, and that, as “a result of the investigation, it does 


3 60 Stat. 237,5 U. S. C. A., Secs. 1001, et seq. 
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not appear that there is sufficient evidence of violations to 
warrant further proceedings at this time.” Accordingly, the 
Regional Director refused to notice for hearing the jurisdic¬ 
tional disputes giving rise to the alleged unfair labor practices. 
(R. 4, 12.) 

4. UTO thereupon appealed the Regional Director’s ruling 
to the General Counsel of the Board, who likewise concluded 
that “there is insufficient evidence to warrant further pro¬ 
ceedings” (R. 4, 13). 

5. The General Counsel’s decision was then appealed to the 
Board, which denied the appeal on the grounds that: (a) the 
Board “is without authority to review actions of the General 
Counsel in refusing to issue complaints”; (b) the Board “is 
of the opinion that a hearing under the provisions of Section 
10 (k) of the Act is not mandatory and that the Regional Di¬ 
rector upon completion of investigation properly refused to 
issue a notice of hearing” (R. 4-5,14). 

The gravamen of the complaint is that Section 10 (k) of the 
Act requires the Board, whenever a charge alleging violation 
of Section 8 (b) (4) (D) has been filed, to hear and determine 
the underlying jurisdictional dispute, and that the Board, 
in refusing to hear and determine the disputes notwithstanding 
that UTO had filed 8 (b) (4) (D) charges, thus failed to per¬ 
form the mandatory duty imposed by Section 10 (k) and 
thereby “acted arbitrarily, capriciously, and not in accordance 
with law”, to UTO’s “irreparable damage” in that it deprived 
UTO of the “right to a hearing” guaranteed by Section 10 (k) 
(R. 5-6). 

On March 31, 1949, appellants filed a motion to dismiss the 
complaint, on the grounds that: (a) the District Court was 
without jurisdiction of the subject matter of the action; and 
(b) the complaint failed to state a claim upon which equitable 
relief could be granted (R. 15). On June 16,1949, the District 
Court, after oral argument, entered an order denying appel¬ 
lants’ motion to dismiss (R. 16). The Court’s oral opinion, in 
support of such order, is set forth at pages 16-18 of the record. 

The District Court construed Section 10 (k) as does appellee, 
viz, “to require the National Labor Relations Board to afford 
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a hearing to persons making charges in cases of this kind” (R. 
18). The Court added (R. 17): 

# * * I am unable to find any justification for the 

conduct of the National Labor Relations Board in ig¬ 
noring what the Court considers to be a mandatory pro¬ 
vision of the law, in refusing in this case to afford to 
the plaintiff a hearing upon the charges preferred by the 
plaintiff. 

On June 27,1949, appellants filed a statement of election not 
to plead further in the cause, and requested that the District 
Court, upon entry of final order, also “enter an order staying 
execution of the same pending appeal” (R. 18). On July 14, 
1949, the District Court entered the order appealed from, and 
at the same time stayed execution of its judgment pending ap¬ 
peal (R. 19-20). 


SUMMARY OF ARGUMENT 

I 

Since Section 10 (k) permits the Board to hear and determine 
not every jurisdictional dispute, but only those which have 
given rise to the strikes or boycotts that are made unfair labor 
practices by Section 8 (b) (4) (D), the Board must necessarily 
exercise its traditional investigative powers under Section 
10 (b) to determine whether there is reasonable cause to believe 
that such unfair labor practice has been committed. Further, 
since a hearing under Section 10 (k) is in itself a prelude to a 
prosecution under Section 10 (b) (by the issuance of a formal 
complaint), if the violation of Section 8 (b) (4) (D) is not 
checked by the parties adjusting the underlying dispute or ac¬ 
cepting the Board’s determination thereof, it is clear that Sec¬ 
tion 10 (k) must be preceded by an investigation showing, prima 
jade, that a violation of Section 8 (b) (4) (D) has been com¬ 
mitted and should be prosecuted. 

The conclusion that Section 10 (k) does not preclude the 
Board from preliminary screening 8 (b) (4) (D) charges (with 
the result that only those which investigation discloses rea¬ 
sonable cause to believe are true advance to the stage of formal 
proceedings) is not only compelled by dictates of sheer ration¬ 
ality of administration but by the most basic tenets of statutory 
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construction. Section 10 (k) was not, as appellee and the 
court below presuppose, placed on an island within the statute, 
neither touched by, nor touching upon, any other provision of 
the statute. It is a part of the whole machinery prescribed 
in Section 10 for the prevention of all unfair labor practices. 
The heart of this machinery is Section 10 (b), which 
provides for preliminary investigation of an unfair labor 
practice charge to determine whether there is reason to believe 
that it is true. For charges other than those involving 8 (b) 
(4) (D), if investigation discloses such reason, formal proceed¬ 
ings are initiated by an unfair labor practice complaint. For 
8 (b) (4) (D) charges. Section 10 (k) merely interposes an in¬ 
termediate formal step between the completion of investigation 
of a charge (which is disclosed to have prima facie support), and 
the issuance of a complaint based on such charge. Thus 
viewed, Section 10 (k) fulfills its true purpose—viz, to provide 
an additional means for the prevention of violations of 8 (b) 
(4) (D)—and operates in harmony with the remainder of 
the statute. 

There is nothing unusual about interpreting Section 10 (k) 
in the light of its “relation, physical and logical,” to the other 
parts of the Act. Like all other statutes, the Act has been 
consistently interpreted that way. Appellee and the court 
below attempt to justify a departure from this sound and settled 
course solely on the basis of the literal language of Section 10 (k) 
itself. By interpreting Section 10 (k) in a vacuum, appellee 
and the District Court virtually nullify other portions of the 
Act and stultify administration as a whole. Their interpreta¬ 
tion strips the Board, so far as 8 (b) (4) (D) charges are con¬ 
cerned, of its traditional power to sift out frivolous and capri¬ 
cious charges, a power which is the “lifeblood of the 
administrative process” and which has played a vital role in 
the administration of the Act. It would compel the Board to 
hold hearings in cases like this one, where, by hypothesis (since 
the complaint does not challenge the validity of the Regional 
Director’s finding that the charges lacked prima facie support), 
there is utterly no reason to believe that the charges filed are 
true—with the result that the Board would have very little 
time to discharge its other important functions. In addition, 
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the interpretation of the court below would pro tanto nullify 
the Congressional policy expressed in Section 9 (f), (g) and (h) 
of the Act. 

By interpreting Section 10 (k) in the light of its purpose and 
place in the statutory scheme, the Board avoids these absurd 
and crippling results. At the same time, as the majority of 
the Board has indicated in two leading cases ( Matter of Moore 
Drydock Co., 81 N. L. R. B. No. 169; Matter of Juneau Spruce 
Corp., 82 N. L. R. B. No. 71), the mandatory language of Section 
10 (k) is not sacrificed. The Board’s interpretation recognizes 
that, in cases where investigation discloses that a charge alleg¬ 
ing violation of Section 8 (b) (4) (D) has (in contrast with 
what the investigation of the charges here involved disclosed) 
prima facie support, there is no alternative but to proceed to 
hear and determine the underlying dispute. The Board will 
not, once investigation discloses that formal proceedings are 
warranted, pick and choose from among the types of violations 
of Section 8 (b) (4) (D) in respect to which it will hold a 
hearing of the kind prescribed in Section 10 (k). In such 
cases, it will, before issuing a complaint under Section 10 (b), 
hear and determine under Section 10 (k) the underlying dis¬ 
pute out of which, as indicated prima facie by the investiga¬ 
tion, the violation of Section 8 (b) (4) (D) arose. 

In sum, therefore, the Board’s interpretation of Section 10 
(k) is not only reasonable and proper, but the only one con¬ 
sistent with effectuating the legislative purpose. Accord¬ 
ingly, the court below erred in setting it aside. 

II 

Under the Board’s interpretation of Section 10 (k), the Gen¬ 
eral Counsel and his agents were justified in investigating ap¬ 
pellee’s 8 (b) (4) (D) charges and in dismissing them when the 
investigation failed to disclose that there was reasonable cause 
to believe that the charges were true. This action, like the re¬ 
fusal, after preliminary investigation, to issue a complaint 
based on an unfair labor practice charge, involves the exercise 
of administrative discretion, nonreviewable by either the 
Board or the Courts. The District Court was thus without 
jurisdiction of the cause. This conclusion is not altered by 
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the Administrative Procedure Act, for section 10 of that Act 
specifically exempts from judicial review administrative action 
not otherwise subject to such review. 

Ill 

In any event, the relief requested should be denied for failure 
to state a cause of action. There is no basis for equitable 
relief. Since the action complained of does not infringe any 
“private” right of appellee or the union, there has been no show¬ 
ing of “legal injury.” Moreover, even if private rights were 
infringed, the allegation of damage is too general to warrant 
issuance of an injunction. 

Although appellee has couched his prayer for relief in terms 
of injunction, he really seeks relief by way of mandamus. The 
complaint, however, likewise fails to state a cause of action for 
mandamus. The duty imposed by appellee’s interpretation 
of Section 10 (k) is not “beyond peradventure clear” nor “free 
from doubt.” On the other hand, the Board’s interpretation 
is not “palpably wrong.” 


ARGUMENT 

Point I 

THE BOARD’S INTERPRETATION OF SECTION 10 (k) IS REASON¬ 
ABLE AND PROPER. AND THE ONLY ONE CONSISTENT WITH 
THE LEGISLATIVE PURPOSE 

A. Section 10 (k) must be construed in the light of its purpose, and the rela¬ 
tion of the provision, “physical and logical,” to the other parts of the 
Act 

Section 10 (k) of the Act reads as follows: 

Whenever it is charged that any person has engaged 
in an unfair labor practice within the meaning of para¬ 
graph 4 ( D ) of Section 8 (b), the Board is empowered 
and directed to hear and determine the dispute out of 
which such unfair labor practice shall have arisen, un¬ 
less, within ten days after notice that such charge has 
been filed, the parties to such dispute submit to the 
Board satisfactory evidence that they have adjusted, 
or agreed upon methods for the voluntary adjustment 
of, the dispute. Upon compliance by the parties to 
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the dispute with the decision of the Board or upon 
such voluntary adjustment of the dispute, such charge 
shall be dismissed. [Emphasis added.] 

It is at once apparent that 10 (k) is entwined with Section 
8 (b) (4) (D), the relevant portion of which states: 

(b) It shall be an unfair labor practice for a labor 
organization or its agents— * * * 

(4) to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, a strike or a con¬ 
certed refusal in the course of their employment to use, 
manufacture, process, transport, or otherwise handle 
or work on any goods, articles, materials, or commodi¬ 
ties or to perform any services, where an object thereof 
is: * * * 

(D) forcing or requiring any employer to assign par¬ 
ticular work to employees in a particular labor organi¬ 
zation or in a particular trade, craft, or class rather 
than to employees in another labor organization or in 
another trade, craft, or class, unless such employer is 
failing to conform to an order or certification of the 
Board determining the bargaining representative for 
employees performing such work. * * * 

In other words, section 10 (k) does not authorize the Board 
to hear and determine every jurisdictional dispute, but only 
those which involve the strikes or boycotts prescribed by Sec¬ 
tion 8 (b) (4) (D). “Section 10 (k) is to be read in connec¬ 
tion with paragraph (4) of Section 8 (b) * * *” S. Min. 

Rep. No. 105, Part 2,80th Cong., 1st Sess., p. 18. 

The interrelation of these two sections raises the question of 
how far a violation of Section 8 (b) (4) (D) need be established 
before the Board is obliged, under Section 10 (k), to hear and 
determine the underlying dispute. In answering this question, 
the Board has shunned the atomistic theory of statutory in¬ 
terpretation employed by appellee and the court below, which 
sees Section 10 (k) as a severable and separate portion of the 
Act, to be construed in isolation, and has instead followed the 
course of keeping in view the purpose of the section, “the struc¬ 
ture of the statute, and the relation, physical and logical, be¬ 
tween its several parts.” Cardozo, J., in Dubarquet Co. v. 
Evans, 297 U. S. 216, 218. The course adopted by the Board 
is not only consistent with settled principles of statutory con- 
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struction, 4 but it is the identical course which the Board has, 
with judicial approval, followed for thirteen years in respect 
to the construction of provisions of the original Act and other 
provisions of the amended Act. 0 


4 Dubarquet Co. v. Evans, 297 U. S. 216, 218; Panama Re¬ 
fining Co. v. Ryan, 293 U. S. 388, 433, 439; U. S. v. American 
Trucking Ass’ns, 310 U. S. 534,545; South Chicago Coal & Dock 
Co. v. Bassett, 309 U. S. 251,259; Helvering v. Gregory, 69 F. 2d 
809,810-811 (C. A. 2); Frankfurter, “Some Reflections On The 
Reading of Statutes,” 47 Col. L. Rev. 527, 538; Frank, “Words 
and Music: Some Remarks On Statutory Interpretation,” 47 
Col. L. Rev. 1259, 1263-1272; Eisenstein, “Some Iconoclastic 
Reflections on Tax Administration,” 58 Harv. L. Rev. 477, 521. 

5 Thus, it was a consideration of the specific provision in rela¬ 
tion to the policy and structure of the statute as a whole that 
led to the Rutland Court rule, which placed some limitation 
upon the completely restrictive effect of a closed-shop contract 
imposed by an isolated reading of the proviso to Section 8 (3) 
of the original Act. Matter of Rutland Court Owners, Inc., 
44 NLRB 587,46 NLRB 1040; NLRB v. American White Cross 
Laboratories, 160 F. 2d 75 (C. A. 2); Colgate-Palmolive-Peet 
Co. v. NLRB, 171 F. 2d 956 (C. A. 9), certiorari granted, 69 S. 
Ct. 1155; NLRB v. Public Service Transport, 24 LRRM 2466 
(C. A. 3), decided September 6, 1949; cf. Wallace Corp. v. 
NLRB, 323 U. S. 248, 256. 

Similar considerations were at the root of the conclusion, 
on the one hand, that Section 8 (b) (1) (A) of the amended 
Act did not have the limitless reach conferred by its literal 
language, and the conclusion, on the other hand, that the broad 
terms of Section 8 (b) (4) (A) were not cut down by the pro¬ 
viso contained in the Section 8 (c). Compare Matter of Perry 
Norvell Co., 80 NLRB No. 47, 23 LRRM 1061 (November 10, 
1948) with Matter of United Brotherhood of Carpenters & Join¬ 
ers, and Wadsworth Bldg. Co., 81 NLRB No. 127, 23 LRRM 
1403,1404-1409 (February 18, 1949). As to the latter, see also 
United Brotherhood v. Sperry, 170 F. 2d 863 (C. A. 10); Printing 
Specialties v. Le Baron, 171 F. 2d 331 (C. A. 9). 

And, these considerations were the basis for the conclu¬ 
sion that a noncomplying union with a contract, which under 
Board doctrine constitutes a bar to the holding of a representa¬ 
tion election, may intervene and be heard in a representation 
proceeding initiated by a complying union, notwithstanding 
the comprehensive ban of Sections 9 (f), (g) and (h) of the 
amended Act, read in vacuo. Matter of Precision Castings 
Co., 77 NLRB 261; Fay v. Douds, 172 F. 2d 720, 724 (C. A. 2). 




10 


Appellee and the court below attempt to justify a departure 
from this sound and settled course of statutory construction 
solely on the basis of the literal language of Section 10 (k). 
That is, they prick out the introductory phrase of 10 (k), 
“whenever it is charged,” and conclude therefrom that the 
mere filing of a charge alleging an unfair labor practice under 
8 (b) (4) (D), howsoever untrue, irresponsible or capricious, 
is sufficient to invoke the Board’s duty to hear and determine 
the underlying dispute. 6 Apart from violating the basic tenets 
of statutory construction, this approach, we shall demonstrate 
(infra, pp. 10-24), distorts the purpose of Section 10 (k), pre¬ 
vents it from operating in conjunction with the remainder of 
Section 10, and produces results which would stultify the Act 
as a whole. 

Accordingly, there is no substitute here for the course 
adopted by the Board. The question of how “Section 10 (k) 
is to be read in connection with” Section 8 (b) (4) (D) can 
only be answered in light of the purpose of 10 (k) and its place 
in the statutory scheme. 7 

6 Cf. Matter of Lodge 68, I AM and Moore Drydock Co. 
(Case No. 20-CD-l, decided March 2, 1949), 81 NLRB No. 
169, at p. 5, n. 3; Matter of ILWU and Juneau Spruce Corp. 
(Cases Nos. 19-CD-4 and 19-CD-5, decided April 1, 1949) 82 
NLRB No. 71, at pp. 5-6. 

7 The legislative history of Section 10 (k) does not specifically 
advert to this question. Section 10 (k) first appeared in S. 
858, a bill introduced by Senator Morse on March 10, 1947. 
The provision read substantially the same as the final version 
set out above, except that it provided for determination of 
the dispute by an arbitrator appointed by the Board, and 
omitted the word “directed.” 93 Cong. Rec. 1846-1847. S. 
1126, which was subsequently sponsored by the Senate Com¬ 
mittee on Labor Welfare, incorporated the Morse provision, 
but, without explanation, added the word “directed.” 93 Cong. 
Rec. 3580; S. Rep. No. 105, 80th Cong., 1st Sess., p. 27. The 
Conference Committee, which reported out the bill that finally 
became law, adopted Section 10 (k) of S. 1126, “amended to 
omit the authority to appoint an arbitrator.” H. Conf. Rep. 
No. 510, 80th Cong., 1st Sess., p. 57. 

The reports accompanying these bills and the discussion 
on the floor do not discuss the question in issue, but are con- 
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B. The Board's interpretation of Section 10 (k) carries out the true purpose 
of the provision, and recognizes the relation between Section 10 (k) and 
the other parts of the Act 

1. The purpose of Section 10 ( k ) and its place in the statutory 

scheme. 

Section 10 (k) is part of Section 10, which is entitled “Pre¬ 
vention of Unfair Labor Practices.” Paragraph (a) of Sec¬ 
tion 10 empowers the Board to prevent “any unfair labor 
practice (listed in Section 8) affecting commerce”—including 
unfair labor practices within the meaning of 8 (b) (4) (D). 
Paragraphs (b) through (f) of Section 10 spell out a procedure 
for carrying out this mandate. 8 Thus paragraph (b),° as im¬ 
plemented by the Board’s Rules and Regulations, 10 authorizes 
the Regional Director of the Board, with whom an unfair labor 
practice charge is filed, to investigate such charge (Rules, Sec. 
202.4). See N. L. R. B. v. The Barrett Co., 120 F. 2d 583, 
585-586 (C. A. 7); Consumer Powers Co. v. N. L. R. B., 113 F. 

cerned primarily with the detrimental nature of jurisdictional 
disputes, the need for expeditious settlement thereof, and the 
merits of Board determination of disputes versus determina¬ 
tion by arbitrators. See e. g., 93 Cong. Rec. 1824-1825, 1845, 
4132, 4138, 4838-4839, 5004, 6452-6453, 6506. 

8 This procedure is essentially the same as that contained in 
the Wagner Act. The only significant change is that, since 
Section 3 (d) of the present Act vests the General Counsel with 
“final authority, on behalf of the Board, in respect of the in¬ 
vestigation of charges and issuance of complaints under Sec¬ 
tion 10,” these initial steps are controlled by the General 
Counsel rather than the Board. See pp. 30-31, infra. 

9 “Whenever it is charged that any person has engaged in or 
is engaging in any such unfair labor practice, the Board, or any 
agent or agency designated by the Board for such purposes, shall 
have power to issue and cause to be served upon such person a 
complaint stating the charges in that respect, and containing 
a notice of hearing before the Board * * * or before a 
designated agent * * *” [Emphasis added.] 

10 N. L. R. B., Rules and Regulations ( Series 5) and State¬ 
ments of Procedure, as amended August 18,1948, 12 F. R. 5656, 
13 F. R. 4872, Secs. 202.1-202.8, 202.10-202.11; 203.9-203.15, 
203.19,203.34, 203.45. These provisions are set out in Appen¬ 
dix B of this brief, infra, pp. 48-60. 
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2d 38, 42 (C. A. 6). If investigation reveals that “there has 
been no violation of the [Act] or the evidence is insufficient to 
substantiate the charge,” the Regional Director dismisses the 
charge ( Rules, Secs. 202.5-202.6). 11 If, on the other hand, in¬ 
vestigation discloses that the “charge appears to have merit,” 
the Regional Director institutes formal action “by issuance of 
a complaint and notice of hearing” ( Rules, Sec. 202.8). In the 
latter situation, the case is heard by a trial examiner designated 
for that purpose, who, at the conclusion of the hearing, issues 
an intermediate report, together with a recommended order 
(Rules, Sec. 202.10-202.11). The next step is specified in para¬ 
graph (c) of Section 10: “If upon the preponderance of the tes¬ 
timony taken the Board shall be of the opinion” that “any such 
unfair labor practice” has been committed, it shall issue a cease 
and desist order, coupled with such affirmative relief as would 
effectuate the policies of the Act. Finally, paragraphs (e) and 
(f) provide for enforcement of the Board’s order by the appro¬ 
priate Court of Appeals. 

When it was considering amendments to the original Na¬ 
tional Labor Relations Act, Congress found that the above 
described procedure for preventing unfair labor practices pre¬ 
cluded the Board: 

* * * in some instances [from correcting] unfair 
labor practices until after substantial injury has been 
done * # * [I] t has sometimes been possible for 

persons violating the Act to accomplish their unlawful 
objective before being placed under any legal restraint 
and thereby to make it impossible or not feasible to re¬ 
store or preserve the status quo pending litigation. 12 

To prevent such frustration of the statutory purpose during 
Board proceedings, Congress decided to augment the remedies 

11 The “person making the charge may obtain a review of such 
action by filing a request therefor” with the General Counsel 
(Rules, Sec. 203.19). “Following such review, the General 
Counsel may sustain the Regional Director’s dismissal, or may 
direct the Regional Director to take further action” (Rules, 
Sec. 202.6). 

12 S. Rep. No. 105, 80th Cong., 1st Sess., p. 27. See also,. 
Id., p. 8. 



13 


previously provided in Section 10 with the new remedies con¬ 
tained in Sections 10 (j), (k) and (l). 18 

Thus Section 10 (j) takes up the slack between issuance of a 
complaint and resort to the Court of Appeals for enforcement 
of the Board’s unfair labor practice order. It enables the 
Board, upon issuance of a complaint charging the commission of 
any of the unfair labor practices enumerated in Section 8 (ex¬ 
cept 8 (b) (4)), to enlist the processes of the District Court to 
check such conduct pending final adjudication of the matter 
by the Board. See Evans v. I. T. U., 76 F. Supp. 881 
(D. Ind.). With respect to the strikes or boycotts that are al¬ 
leged to constitute unfair labor practices under paragraphs (A), 
(B) and (C) of Section 8 (b) (4), Congress considered it neces¬ 
sary to make such interlocutory relief available even earlier. 
Section 10 (1) provides that, if investigation of a charge al¬ 
leging violation of those paragraphs discloses that there is 
“reasonable cause to believe such charge is true and that a com¬ 
plaint should issue,” the officer making such investigation shall 
petition the District Court “for appropriate injunctive relief 
pending the final adjudication of the Board with respect to such 
matter.” The 10 (1) remedy does not wait upon the issuance 
of a complaint, as does the 10 (j) remedy, but comes into play 
as soon as the charge has been preliminarily screened and found 
to have prima facie support. 

The 10 (1) remedy was also made applicable to the strikes 
and boycotts which arise from jurisdictional disputes (Section 
8 (b) (4) (D)). 14 However, Congress believed that this alone 
was inadequate for such cases, and accordingly buttressed it 
with a coordinate remedy—the power of the Board to hear and 
determine the underlying dispute (Section 10 (k)). So that 
10 (1) and 10 (k) could mesh, the 10 (1) remedy, which is man- 

18 “Section 10 (j), (k) and (1) add new remedies to those now 
available to the National Labor Relations Board.” S. Min, 
Rep. No. 105, Part 2, 80th Cong., 1st Sess., p. 18; 93 Cong, 
Rec. 4034. 

14 The concluding sentence of Section 10 (1) reads: “In situ¬ 
ations where such relief is appropriate the procedure specified 
herein shall apply to charges with respect to Section 8 (b) (4> 
(D).” 
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datory in cases involving paragraphs (A), (B) and (C) of 
Section 8 (b) (4), was made discretionary in 8 (b) (4) (D) 
cases. “[I]njuctive relief in such cases is made discretionary 
because it is anticipated that the separate machinery provided 
in Section 10 (k) for settling such disputes will generally suf- 
fice.” S. Rep. No. 105, 80th Cong., 1st Sess., p. 27. 

The coordinate relationship between 10 (1) and 10 (k) is 
illustrated by LeBaron v. Los Angeles Bldg. & Construction 
Trades Council, 84 F. Supp. 629, 24 LRRM 2131 (S. D. Cal.), 
decided May 26,1949. 15 Here, the Machinists had filed charges 
with the Board’s Regional Director, alleging that the Council 
was engaging in unfair labor practices within the meaning of 
8 (b) (4) (D). 1 ® The Regional Director investigated the 
charges and found reasonable cause to believe that they were 
true, and, in accordance with Section 10 (k), noticed the under¬ 
lying dispute for hearing. Thereafter, but before the Board 
had determined the dispute, the Regional Director, pursuant 
to Section 10 (1), petitioned the District Court for a prelimi¬ 
nary injunction enjoining the alleged unfair labor practices 
until final disposition of the case by the Board. While the 
10 (1) action was thus pending, the Board handed down its 
determination under Section 10 (k), finding in favor of the 
Machinists.” The proceeding in the District Court then came 

15 See also, Graham v. Longshoremen's Union, 24 LRRM 
2105 (D. Alaska), decided May 14, 1949; Brown v. Roofers' 
Union, 24 LRRM 2472 (N. D. Cal.), decided August 30,1949. 

16 It was charged that the Council and its agents were en¬ 
gaging in a strike, with an object of forcing and requiring West¬ 
inghouse Electric Corp. to assign particular work to the Mill¬ 
wrights rather than to employees of Westinghouse, who were 
members of the Machinists. 

17 Matter of Los Angeles Bldg. & Construction Trades Courts 
cil, et al., and Int’l Assoc, of Machinists (Case No. 21-CD-19, 
decided May 11, 1949), 83 NLRB No. 76. The Board found 
that the Council and its agents “are not, and have not been, 
lawfully entitled to force or require Westinghouse * * * 
to assign work on the installation of steam turbine generators” 
to members of the Millwrights “rather than to employees of 
Westinghouse * * * who are members of International 
Association of Machinists, Local Lodge 1235” (slip op., p. 6). 
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up for hearing, and at the conclusion thereof injunctive relief 
was granted. 

Judge Yankwich, in his opinion, carefully examined the lan¬ 
guage of Section 10 (1) and concluded that: (1) the remedy 
therein provided was as applicable to charges involving 8 (b) 
(4) (D) as it was to charges involving the preceding para¬ 
graphs of 8 (b) (4); and (2) to invoke such remedy there must 
be a charge of unfair labor practices, preliminary investigation, 
and “reasonable belief induced by the investigation that the 
charge is true and that a complaint should issue” (24 LRRM 
at 2136). He then found that these conditions had been met 
here. Indeed (Ibid.): 

The action of the Board, in making a determination 
under the provisions of Section 10 (k) of the Act, is 
a confirmation of the existence of reasonable cause to 
believe that the charge is true. [Emphasis added.] 18 


“The Court rejected the Council’s contention that the 
Board’s determination under Section 10 (k) made the 10 (1) 
proceeding moot. The Court pointed out that, under Sec¬ 
tion 10 (k), respondent has “the alternative of either comply¬ 
ing with the decision or of voluntarily adjusting the dispute with 
the employers. Either of these acts, if it occurs, will be fol¬ 
lowed by a mandatory dismissal * * * The time for such 
action has long passed, and * * * there has been neither 
compliance nor adjustment.” 24 LRRM at 2136. 

The Regional Director accordingly implemented the 10 (1) 
injunction by issuing, pursuant to Section 10 (b), an unfair 
labor practice complaint ( Rules and Regulations, infra, pp. 

Secs. 202.34, 203.77-203.78; see n. 19, p. 16, infra). 
On September 5, 1949, Trial Examiner Ward, who heard the 
case, issued his intermediate report, finding that the Council and 
its agents have engaged in unfair labor practices within the 
meaning of Section 8 (b) (4) (D). Matter of Los Angeles Bldg. 
& Construction Trades Council, et al., and Inti Assoc, of Mo 
chinists (Case No. 21-CD-19) I. R.-1952. The report recom¬ 
mended, inter alia, that respondents cease and desist from in¬ 
ducing or encouraging employees of any employer to engage 
in a strike or boycott with an object of forcing Westinghouse 
“to assign the particular work heretofore performed by mem¬ 
bers of Machinists Local Lodge 1235 to members of the Mill¬ 
wrights Local 1607” (Id, at p. 15). 
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2. The Board's interpretation of Section 10 ( k ) gives effect 
to its purpose in the statutory scheme 

In the light of the manifest purpose of Section 10 (k)—viz, 
to provide an additional means for checking the strikes or boy¬ 
cotts growing out of jurisdictional disputes—and “the rela¬ 
tion, physical and logical” between 10 (k) and the other parts 
of the Act, the Board has adopted the course of requiring that 
8 (b) (4) (D) charges (like all other unfair labor practice 
charges) undergo preliminary investigation, and of permit¬ 
ting only those which have prima facie support to proceed to 
the stage of Board hearing and determination of the underlying 
dispute. 19 


19 Accordingly, the Board’s Rules and Regulations (infra, 
pp. 48-60) provide that, when an 8 (b) (4) (D) charge is filed, 
the Regional Director is required to “investigate such charge” 
(Sec. 203.74). The investigatory procedure is the same as 
that for all other unfair labor practice charges (Sec. 202.30). 
That is, if investigation reveals that there has been no viola¬ 
tion of 8 (b) (4) (D) or the evidence is insufficient to substan¬ 
tiate the charge, the Regional Director dismisses the charge, 
subject to the right of the charging party to appeal to the Gen¬ 
eral Counsel (see p. 12, supra). If, on the other hand, inves¬ 
tigation discloses that the charge appears to have merit, the 
Regional Director orders further proceedings. 

The next step in such further proceedings, however, is not 
the issuance of a complaint (as is true for an alleged violation 
of any other subdivision of Section 8), but rather the issuance 
of “a notice of the filing of the charge, together with a notice 
of hearing” of the dispute by a hearing officer (Secs. 202.31, 
203.74). The parties then have 10 days in which voluntarily 
to adjust the dispute—if they do, the Regional Director with¬ 
draws the notice of hearing and dismisses the 8 (b) (4) (D) 
charge; if they do not, the 10 (k) hearing on the dispute is held 
(Secs. 202.31-202.32, 203.75). After such hearing, the Board, 
either forthwith upon the record or after further hearing, pro¬ 
ceeds to “certify” the labor organization “which shall perform 
the particular work tasks in issue” or to “make other disposition 
of the matter (Secs. 202.33,203.76). If the parties comply with 
the Board’s determination, the Regional Director dismisses 
the 8 (b) (4) (D) charge; if they do not, he proceeds to issue 
a complaint under Section 10 (b), and the procedure thereafter 
is the same as in other unfair labor practice cases (Secs. 202.34, 
203.77-203.78). 
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By requiring that there be prima facie support for an 8 (b) 
(4) (D) charge before it opens the door to further proceedings, 
the Board's interpretation confines Section 10 (k) to the pur¬ 
pose for which it was intended. It insures, to the same degree 
as in other cases of alleged unfair labor practices, that Board 
determination of jurisdictional disputes, like the other reme¬ 
dies specified in Section 10, will be employed only where there 
is an unfair labor practice to prevent. Anything less than the 
Board’s requirement (i. e., permitting an unsubstantiated 8 
(b) (4) (D) charge to invoke 10 (k) processes) would convert 
Section 10 (k), from a remedy for the prevention of the unfair 
labor practices described in 8 (b) (4) (D), to an indiscriminate 
device to force the Board into holding hearings on, and render¬ 
ing determinations of, asserted jurisdictional disputes without 
regard to whether they are giving rise to a violation of the 
statute. The Board would be obliged to hear and determine the 
asserted dispute, even though the dispute gave rise to none of the 
conduct proscribed by 8 (b) (4) (D) and therefore the Board’s 
action could not possibly affect unfair labor practices—for that 
matter, even if no dispute existed in fact. 20 On the other hand, 
anything more than the Board’s requirement (i. e., requiring 
that 10 (k) processes may be invoked only after Board determi¬ 
nation, pursuant to the traditional unfair labor practice pro¬ 
cedure, that 8 (b) (4) (D) has been violated) would nullify 
the expediting effect which Section 10 (k) was intended to have. 

In addition to effectuating the purpose of Section 10 (k), the 
Board’s interpretation recognizes the relationship between 10 
(k) and the other provisions of Section 10. Under the Board’s 

20 The 8 (b) (4) (D) charge does not create the dispute 
(as appellee and the court below appear to have errone¬ 
ously assumed); the dispute must have an existence in 
reality independent of the charge, and out of it must have 
arisen the unfair labor practice which is alleged in the charge. 
The dispute becomes eligible for Board hearing and determina¬ 
tion only when it has flourished into the strikes or boycotts pro¬ 
scribed by Section 8 (b) (4) (D). The filing of an 8 (b) (4) 
(D) charge alleges that this is so, but until the charge is inves¬ 
tigated by the General Counsel, pursuant to Section 10 (b), 
there is no reason to believe that the allegation is true, or, in¬ 
deed, that a jurisdictional dispute itself exists. 
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view, 10 (k), like its companion 10 (1), is but an intermediate 
step between investigation of the charge and the issuance of 
a complaint based thereon. That is, 10 (k) is bounded on 
both ends of Section 10 (b)—at one end, by the investi¬ 
gation which is conducted to determine whether there is rea¬ 
sonable cause to believe that the law is being violated; at the 
other end, by the issuance of a complaint to prosecute the 
law violation, if the Section 10 (k) procedure has failed to 
produce a settlement or acceptance by the parties of the 
Board’s determination of the underlying dispute out of which 
the violation of law arose. 21 

This conclusion is required by the structure of 10 (k) itself. 
Although 10 (k) expressly provides what happens to the 8 
(b) (4) (D) charge should the parties comply with the Board’s 
determination of the dispute (“such charge shall be dis¬ 
missed”), it does not expressly provide what happens where 
the parties do not comply. The only inference to be drawn 
is that, in cases of noncompliance, the charge shall not be 
dismissed but shall be subjected to further proceedings. These 
further proceedings—i. e., the issuance of a complaint based 
on the charge, followed by the traditional procedure for de- 

21 Appellee and the court below, on the other hand, would 
allow Section 10 (b) no role whatever in respect to violations 
of Section 8 (b) (4) (D). Graphic evidence of this is afforded 
by the fact that both have consistently phrased the Board’s 
function under Section 10 (k) as that of hearing and deter¬ 
mining the jurisdictional disputes “arising out of unfair labor 
practice charges within the meaning of Section 8 (b) (4) (D)” 
(R. 1, 5-6, 16, 19). The quoted phrase strongly suggests 
that, in their view, it is the 8 (b) (4) (D) charge which creates 
the underlying dispute, the 10 (k) process being essentially 
a medium whereby, upon the mere filing thereof, the Board 
hears and determines the merits of the 8 (b) (4) (D) charge. 

In fact, however, both the language and legislative history 
of Section 10 (k) (see pp. 7-8, IQ-11, supra ) leave no room for 
doubt that the Board is to hear and determine the jurisdic¬ 
tional dispute (rather than the charge), and then only when 
investigation of the charge disclosed, prima jade, that the dis¬ 
pute has given rise to a violation of Section 8 (b) (4) (D), 
for which, assuming the 10 (k) hearing does not result in ter¬ 
minating the dispute, a prosecution under Section 10 (b) is 
imminent. 
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termination and redress of unfair labor practices—are spelled 
out in Section 10 (b), not 10 (k). Unless the provisions of 
10 (b) with respect to preliminary screening of the 8 (b) (4) 
(D) charge were met before a case proceeds to the 10 (k) 
stage, resort to the 10 (b) procedure after Board determina¬ 
tion of the dispute would, in many cases, be a fruitless ges¬ 
ture. That is, in cases where the dispute were grounded on a 
frivolous 8 (b) (4) (D) charge, a complaint based on the 
charge could not be issued, for such complaint presupposes 
the charge has prima facie support. The sole course would 
be to dismiss the charge, notwithstanding that 10 (k) ex¬ 
pressly provides that dismissal shall occur only “[u]pon com¬ 
pliance by the parties to the dispute with the decision of the 
Board.” 

Moreover, if Section 10 (k) were not bounded at the first 
end by the preliminary screening procedure of Section 10 (b), 
the Board would be completely sapped, so far as 8 (b) (4) (D) 
charges are concerned, of “the lifeblood of the administrative 
process.” Report of the Attorney General’s Committee on 
Administrative Procedure, S. Doc. No. 8, 77th Cong., 1st Sess., 
p. 35. It would be stripped, pro tanto, of its traditional power, 
exercised in respect to all unfair labor practice charges, to 
sift out those which are unfounded or purely capricious. This 
power, which is possessed by virtually all administrative 
agences and even by prosecuting attorneys outside the admin¬ 
istrative process, is indispensable if the machinery of adjudi¬ 
cation is not to be clogged by groundless claims and if 
respondents are not to be placed “in the unhappy position 
of being called upon to defend against false charges pre¬ 
ferred by malicious or irresponsible parties.” N. L. R. B. 
v. The Barrett Co., 120 F. 2d 583, 586 (C. A. 7). The vital 
importance of such power in the administration of the Act 
is highlighted by the fact that in the first 12 years of the 
Board’s history, of the 43,556 unfair labor practice charges 
filed, 39,471 or 90.6 percent were disposed of during the in¬ 
formal investigation stage. 22 And, in the first year of opera¬ 
tions under the amended Act, substantially the same ratio 

22 N. L. R. B., Twelfth Annual Report (Gov’t Print. Off., 
1948), p. 86. 

856128—49-4 
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prevailed—of the 3,643 charges filed, 3,382 were disposed of 
at that stage. 28 Surely Congress, which was well aware of the 
significant role played by the Board’s power to preliminary 
screen charges, would have made some mention had it intended 
to strip the Board of this power in connection with 8 (b) (4) 
(D) charges. As we have shown (n. 7, p. 10, supra), there 
is nothing in the legislative history of the amended Act which 
even suggests that Congress so intended. See also, pp. 22-25, 
infra. 

Finally, the Board’s conclusion concerning the relation be¬ 
tween 10 (k) and 10 (b) enables 10 (k) to work in conjunction 
with 10 (1), as illustrated by the Los Angeles Trades Council 
case ( supra , pp. 14-15). Without a requirement that 8 (b) (4) 
(D) charges have prima facie support, cases would proceed to 
the 10 (k) stage though they rested upon a frivolous 8 (b) (4) 
(D) charge. In all such cases, the 10 (1) remedy, which Con¬ 
gress intended as a complement to 10 (k), would be unavail¬ 
able because of the absence of “reasonable cause to believe such 
charge is true and that a complaint should issue.” The Board’s 
10 (k) determination, rather than confirming “the existence of 
reasonable cause to believe that the charge is true” ( Los An¬ 
geles Trade Council case, supra, p. 15), would have no probative 
value whatever with respect to the validity of the charge. 
Moreover, without the Board’s requirement, the priority which 
10 (1) specifically accords to charges involving paragraphs (A), 
(B) and (C) of Section 8 (b) (4) 24 would be, pro tanto, im¬ 
paired. The remedies of the Act would begin to operate in 
connection with violations of 8 (b) (4) (D) as soon as a charge 
were filed, while, in the case of violations of 8 (b) (4) (A), (B) 
and (C) (which Congress believed were even more important), 
these remedies would be withheld pending preliminary investi- 

28 N. L. R. B., Thirteenth Annual Report (Gov’t Print. Off., 
1949), p. 104. 

24 “Whenever it is charged that any person has engaged in an 
unfair labor practice within the meaning of paragraph (4) (A), 
(B), or (C) of Section 8 (b), the preliminary investigation of 
such charge shall be made forthwith and given priority over all 
other cases except cases of like character in the office where it 
is filed or to which it is referred * # [Emphasis added.] 
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gation. In short, an 8 (b) (4) (D) charge would in effect be 
accorded higher priority than charges involving 8 (b) (4) (A), 
(B), and (C), contrary to the intention of Congress. 25 

C. The Board’s interpretation of Section 10 (k) gives content to the 
mandatory language of the provision 

We have shown (pp. 11-20, supra ) that the Board’s inter¬ 
pretation of Section 10 (k) is consonant with the purpose of 
the provision, and gives effect to the “relation, physical and 
logical,” between it and the other parts of Section 10. It 
achieves all of this, moreover, without, as appellee contends 
and the District Court found, “ignoring” the mandatory re¬ 
quirement implicit in the phrase “the Board is empowered and 
directed” (R. 17, 5). Under the Board’s interpretation, once 
investigation discloses that the 8 (b) (4) (D) charge was prima 
jade merit, the Board must proceed to hear and determine the 
underlying dispute. It is not free, on policy or other grounds, 
to pick and choose the kinds of disputes which it will hear (see 
infra, pp. 25-30). 

Under the Board’s view that it is required to hear and deter¬ 
mine every dispute grounded on an (8) (b) (4) (D) charge 
disclosed on investigation to be meritorious, the mandatory 
language of 10 (k) serves a real function. Section 10 (b), 
which confers the authority to investigate charges and the dis¬ 
cretion to dismiss those without prima jade support (see 
pp. 11-12, supra) , also has been held to confer discretion to dis- 

25 Appellee contended in the court below that Congress’ fail¬ 
ure to specify in 10 (k) that the charge shall be investigated, 
while expressly providing for investigation in 10 (1), conclu¬ 
sively demonstrates that Congress intended that there be no¬ 
preliminary investigation of an 8 (b) (4) (D) charge prior to 
the holding of a 10 (k) hearing. The short answer to this con¬ 
tention is that the reference to investigation contained in 10 
(1) does not confer power to investigate, but merely prescribes 
the manner of its exercise. The power to investigate 8 (b) (4) 
(A), (B), and (C) charges stems from 10 (b), which empowers 
the Board to investigate all charges (see supra, pp. 11-12). The 
10 (1) reference to investigation is merely for the purpose of 
giving top priority to the investigation of certain charges over 
all other charges. See S. Rep. No. 105, 80th Cong., 1st Sess., 
p. 27. 
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miss otherwise meritorious charges on policy grounds. 26 For 
8 (b) (4) (D) charges, the mandatory language of 10 (k) elimi¬ 
nates the latter discretion, leaving but one reason for denying 
access to Board processes—Viz, that the charge is without prima 
facie support. 

The appellee's interpretation, adopted by the court below, 
gives greater scope to the mandatory language of 10 (k), but, in 
so doing, distorts the purpose of the section and prevents it 
from operating in conjunction with the rest of Section 10 
(pp. 17-21, supra). This greater scope is paid for, moreover, 
at the expense of results obviously not intended by Congress— 
a price which, in itself, is prohibitive 27 

We have already noted (pp. z & Dl , supra) that it is hardly 
likely, in view of its vital function in the administrative process 
and in the administration of the original Act, that Congress, 
without explanation, stripped the Board of the power to pre¬ 
liminarily screen 8 (b) (4) (D) charges. Concrete illustration 
of the incongruous results which stem from an interpretation 
that destroys such power conclusively demonstrates the validity 
of this hypothesis. 

For example, the Act limits the Board's jurisdiction to un¬ 
fair labor practices and representation questions “affecting 
commerce” (Sections 10 (a), 9 (c) (1), 2 (6) and (7)). Yet, 
under the appellee-District Court interpretation, an 8 (b) (4) 
(D) charge could not be investigated to determine the prob¬ 
able existence of such jurisdictional requirement. The Board 
would have to hear and determine the underlying dispute, even 
though it were clear that the matter did not “affect commerce” 
and was thus beyond the Board’s jurisdiction. Similarly, 
8 (b) (4) (D) specifically permits strikes and boycotts in fur- 

26 N. L. R. B. v. Indiana & Michigan Electric Co., 318 U. S. 9, 
19; Bethlehem Steel Co. v. N. Y. S. L. R. B., 330 U. S. 767, 777- 
778; N. L. R. B. v. Federal Engineering Co., 153 F. 2d 233, 234 
(C. A. 6). 

27 It is a familiar principle of statutory construction that 
words used in a statute should not be literally construed, even 
where their literal purport is clear, if such construction would 
lead to absurd and incongruous results not intended by the leg¬ 
islature. Ozawa v. U. S., 260 U. S. 178,194; U. S. v. American 
Trucking Ass’ns., 310 U. S. 534, 542-544. 
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therance of a jurisdictional dispute, where the “employer is 
failing to conform to an order or certification of the Board de¬ 
termining the bargaining representative for employees per¬ 
forming such work.” Under the appellee-District Court 
interpretation, however, the 8 (b) (4) (D) charge could not 
be investigated to determine whether the conduct alleged was 
“saved” by this proviso. The Board would be forced to hear 
and determine the dispute, though the charge were thus pat¬ 
ently outside the scope of 8 (b) (4) (D). 

It is inconceivable that Congress intended to involve the 
Board in time-wasting and idle ventures of this kind. Dur¬ 
ing the first twenty months of the amended Act, there were 
117 charges of violations of 8 (b) (4) (D) filed, of which 101 
were disposed of before 10 (k) hearing, and only 4 proceeded 
to such hearing. 28 Under the appellee-District Court inter¬ 
pretation, the Board would have had to hold a hearing and 
make a determination in all 117 cases. It would thus have 
had very little time for the other important duties which Con¬ 
gress conferred on it. 29 And, even its function with respect 
to 8 (b) (4) (D) would have been impaired, for the meri¬ 
torious 8 (b) (4) (D) charges would have been delayed pend¬ 
ing hearing and determination of the disputes founded on 
unmeritorious charges. 

28 Source: N. L. R. B. Administrative Statistics Branch. The 
remaining 12 charges were undergoing preliminary investi¬ 
gation, at the end of this period. 

It is significant that, apart from appellee, none of the parties 
involved in the 101 charges that were dismissed before 10 (k) 
hearing has challenged the propriety of screening 8 (b) (4) 
(D) charges, and of permitting only those, which investiga¬ 
tion discloses reasonable cause to believe are true, to advance 
to the stage of formal proceedings. 

29 During the first twenty months of the amended Act, the 
Board had time to adjudicate a total of only 288 contested un¬ 
fair labor practice cases. Source: N. L. R. B. Administrative 
Statistics Branch. Accordingly, if during this period the 
Board were required to hear and determine the disputes under¬ 
lying all 117 of the 8 (b) (4) (D) charges which were filed, its 
performance in other unfair labor practice cases would have 
been reduced by about 40%. Cf. N. L. R. B., Thirteenth 
Annual Report (Gov’t Print. Off., 1949), p. 108. 
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Another result which Congress could not have intended, but 
which is nevertheless implicit in the appellee-District Court 
interpretation, is partial nullification of Sections 9 (f), (g) 
and (h). By these sections Congress intended to deny Board 
facilities to labor organizations which have not furnished the 
financial data and the “non-Communist” affidavit specified 
therein. 80 The Board’s interpretation of 10 (k) leaves room 
for the policy of Sections 9 (f), (g) and (h) to operate—an 
8 (b) (4) (D) charge filed by a noncomplying union may be 
screened out in the preliminary investigation stage and dis¬ 
missed, thereby barring access to a 10 (k) hearing. 81 The 
appellee-District Court interpretation, on the other hand, al¬ 
lows no place for these sections—since preliminary investiga¬ 
tion of an 8 (b) (4) (D) is precluded, a case must proceed to 
the 10 (k) stage even though grounded on an 8 (b) (4) (D) 
charge filed by a noncomplying union. 

| 

O. The Board’s decisions in the Moore Drydock and Juneau Spruce cases 
illustrate the mandatory scope given to Section 10 (k) under its inter¬ 
pretation, once preliminary investigation discloses warrant for formal 
proceedings 

• Appellee contended in the Court below that his interpre¬ 
tation of 10 (k) is confirmed by the decisions of the Board in 
the Moore Drydock 82 and Juneau Spruce 58 cases. Correctly 
viewed, these decisions reveal exactly the opposite. 

The Moore Drydock decision recites at the outset (slip op., 
pp. 1-2) that “pursuant to Sections 203.74 and 203.75 of the 

80 Sections 9 (f), (g) and (h) are set forth in Appendix A of 
this brief (infra, pp. 39-47). See N. M. TJ. v. Herzog, 78 F. 
Supp. 146 (D. D. C.; 3-judge court), affirmed, in part, 334 
TJ. S. 854; United Steel Workers v. N. L. R. B., 170 F. 2d 
247 (C. A. 7), certiorari granted 335 TJ. S. 910; A. C. A. v. 
Douds, 79 F. Supp. 563 (S. D. N. Y.; 3-judge court), on 
appeal to the Supreme Court; Matter of Marshall & Bruce 
Co., 75 N. L. R. B. 90. 

31 N. L. R. B., Rules and Regulations (infra, pp. 48-60), Secs. 
202.30,203.3. 

82 Matter of Lodge 68,1 AM and Moore Drydock Co. (Case 
No. 20-CD-l, decided March 2,1949), 81 N. L. R. B. No. 169. 

83 Matter of ILU and Juneau Spruce Corp. (Cases Nos. 
19-CD-4 and 19-CD-5, decided April 1,1949), 82 N. L. R. B. 
No. 71. 
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Board’s Rules and Regulations, Series 5, the Regional Director 
investigated the charge and provided for an appropriate hear¬ 
ing.” [Emphasis added.] Likewise, the Juneau Spruce de¬ 
cision notes (slip op., p. 2) that the procedure prescribed in 
“Sections 203.74 to 203.78 inclusive of the Board’s Rules and 
Regulations” was followed. 84 These sections of the Rules and 
Regulations (see n. 19, p. 16, supra ) require that the Re¬ 
gional Director shall investigate an 8 (b) (4) (D) charge and 
that such charge shall be dismissed if investigation indicates that 
“there has been no violation of 8 (b) (4) (D) or the evidence is 
insufficient to substantiate the charge;” the jurisdictional dis¬ 
pute shall be heard only if investigation of the 8 (b) (4) (D) 
charge reveals that the charge “appears to have merit.” 

Thus, in both cases the very procedure employed here was 
followed, and the Board, by referring to it without comment, 
necessarily assumed its validity. 86 Since such procedure must 
rest on the premise that Section 10 (k) leaves the General Coun¬ 
sel and his agents administrative discretion to dismiss non- 
meritorious 8 (b) (4) (D) charges, Moore Dry dock and Juneau 

84 Subsequent to these decisions, the Board has, pursuant to 
10 (k), decided two more jurisdictional disputes. Matter of 
Nat’l Union of Marine Cooks <k Irwin-Lyons Lbr. Co. (Cases 
Nos. 36-CD-2 and 36-CD-3, decided April 8, 1949), 82 
N. L. R. B. No. 107; Matter of Los Angeles Bldg. & Construc¬ 
tion Trades Council, op. cit., n. 17, p. 14, supra. These deci¬ 
sions contain the same recital on procedure that appears in the 
two earlier decisions. 

88 Cf. the following comment of Board Member Murdock, 
one of the dissenters in Moore Drydock (slip op., p. 13, n. 18): 

Presumably, the Members of the majority would not hold 
that the Board is compelled to decide this case under Section 
10 (k) if they perceived no merit in the Company’s legal con¬ 
clusion stated in its charge, that the conduct complained of 
constitutes a violation of Section 8 (b) (4) (D). Section 10 
(k) provides: “Whenever it is charged that any person has en¬ 
gaged in an unfair labor practice within the meaning of para^ 
graph (4) (D) of Section 8 (b), the Board is empowered and 
directed to hear and determine the dispute ***”*** 
Surely, however, the charge referred to must he one that has 
at least prima facie merit. [Emphasis added.] 

This statement was not challenged in the majority opinion. 
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Spruce, instead of supporting appellee’s interpretation, re¬ 
pudiate it. 

In other words, the Board in Moore Drydock and Juneau 
Spruce (like here) interpreted 10 (k) as requiring it to hear 
and determine a jurisdictional dispute only if administrative 
investigation of the 8 (b) (4) (D) charge (which arises there¬ 
from) reveals that there appears to be a violation of 8 (b) (4) 
(D). The jurisdictional disputes in Moore Drydock and 
Juneau Spruce progressed to the hearing stage, not because 
the Board followed appellee’s interpretation of 10 (k), but 
because (unlike here) administrative investigation of the 8 
(b) (4) (D) charges disclosed that there was reasonable cause 
to believe that the charge of violation of 8 (b) (4) (D) was 
true. 38 

It is in the light of the fact that there had been a preliminary- 
investigation of the charge, which disclosed that formal pro¬ 
ceedings were warranted, that we must view the following 
statement of the majority of the Board in Moore Drydock (slip 
op., pp. 6-7): 

This view [i. e., that the Board need not hold a 10 (k) 
hearing but may proceed to issuance of a complaint] 
obviously grants to the Board discretion to determine 
to what situations Section 10 (k) applies in face of the 
mandatory import plainly implicit in the use of the term 
“directed” which carries no such connotation. We 
have examined the references to legislative history cited 
by our colleague but find no such clear expression 
therein that would * * # grant the Board the 
authority to override the unequivocal language of the 
statutory provision. 

And it is in the light of the same fact that we must view the 
statement of the majority in Juneau Spruce that (slip op., 

P-5): 

38 This is illustrated by Graham v. Longshoremen's Union, 
n. 15, p. 14, supra, wherein the Board buttressed the Juneau 
Spruce 10 (k) determination with a 10 (1) injunction. Ob¬ 
viously, if there had been no investigation which disclosed 
that there was reasonable cause to believe that the 8 (b) (4) 
(D) charge in the case were true, a 10 (1) injunction could 
not have been obtained (see pp. 13-15,20, supra.) 
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We have held in the Moore Drydock Company case 
that, reading Sections 8 (b) (4) (D) and 10 (k) to¬ 
gether, as we are required to do by the amended Act, the 
Board has no choice but to proceed “to hear and deter¬ 
mine” the dispute out of which the alleged unfair labor 
practice arose. 

These statements were addressed to the cleavage between 
the majority and minority. There was no disagreement be¬ 
tween majority and minority on the question presented here— 
both assumed that, in order to warrant formal proceedings, 
preliminary investigation must disclose that there was reason 
to believe that the charge that an unfair labor practice in vio¬ 
lation of Section 8 (b) (4) (D) had been committed was true 
and that formal proceedings were warranted. The disagree¬ 
ment was confined to the narrow question of what the first 
formal step should be, assuming that the 8 (b) (4) (D) charge 
had been investigated and disclosed a prima jade violation— 
whether the first step in formal proceedings should be hear¬ 
ing and determination of the underlying dispute (10 (k)) or 
the issuance of an unfair labor practice complaint (10 (b)). 
The minority (agreeing with former Board Member Reilly 
who represented the employer in Juneau Spruce) was of the 
opinion that, if formal proceedings were warranted, the first 
step need not be a 10 (k) hearing. The minority was per¬ 
suaded to the view that the 10 (k) procedure was not intended 
to be used in every kind of a case involving a violation of 8 
(b) (4) (D), and that the Board was free to apply such pro¬ 
cedure in those cases where it was appropriate, and to by-pass 
such procedure with the immediate issuance of a complaint in 
cases where it was inappropriate. The majority disagreed 
with this view, concluding that, if formal proceedings were 
warranted, the Board had no discretion to by-pass the 10 (k) 
procedure. In every case, where preliminary investigation 
disclosed a prima jade violation of 8 (b) (4) (D), the first 
step in formal proceedings must be hearing and determination 
of the underlying dispute, and, only if the parties failed to 
comply with this determination, could a complaint issue. 87 

87 Similarity, the majority’s observation in Moore Drydock 
that “[t]he word ‘charged’ is suggestive of an allegation rather 

856128—46-5 
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’ this is the context in which the statements set out above 
are to be read is demonstrated by the language appear¬ 
ing in other parts of the decisions. Thus “this view,” which the 
majority refers to in the first statement, was articulated by dis¬ 
senter Houston as follows {Moore Dry dock, slip op., p. 17): 


Although the charge alleges conduct which, if proved, 
might he violative of Section 8 {b) {4) ( D ), I am un¬ 
able to agree with my colleagues of the majority that the 
Board is empowered by Section 10 (k) to “hear and de¬ 
termine” the dispute which gave rise to that conduct. 
My disagreement • * * stems mainly from my in¬ 
ability to conclude, as do they in effect, that Sections 8 
(b) (4) (D) and 10 (k) are coterminous and that the 
Board must therefore proceed under the latter section 
to resolve all the disputes which give rise to activity 
* * * violative of the former section. [Emphasis 
added.] 


Moreover, the second statement is embedded in the following 
paragraph ( Juneau Spruce, slip, op., pp. 5-6): 

The Company takes the position that the record here 
contains all the elements necessary to constitute an un¬ 
fair labor practice under Section 8 ( h ) (4) (£>); that 
therefore a complaint under Section 10 (b)—as in any 
other unfair labor practice charge—should issue forth¬ 
with, and that a determination under Section 10 (k) is 
neither feasible nor required. Our dissenting colleagues, 
although conceding that a jurisdictional dispute within 
the meaning of Section 8 (b) {4 ) ( D ) is involved, would 
not proceed under Section 10 (k), because in their view 
the Company is not neutral in the controversy, and be¬ 
cause no determination of the Board could settle the 


than a finding or determination” (slip op., n. 3, p. 5), when 
read in context, does not support appellee’s contention that a 
charge without prima facie merit is sufficient to invoke 10 (k) 
processes. This comment was in answer to the union’s con¬ 
tention that, “in the absence of a prior unfair labor practice 
finding the Board is unable to proceed under Section 10 (k)” 
{Ibid.). As such, it means only that a formal finding by the 
Board, pursuant to the “full dress” procedure specified in 10 
(b) and (c), is not required before 10 (k) comes into play. 
It has no bearing whatever on the further question of whether, 
assuming that a charge is sufficient, the charge must not, upon 
preliminary investigation, at least have prima facie support. 
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controversy. We do not agree. [Here follows the sec¬ 
ond statement quoted above] # # * It is only 
where it is still necessary thereafter to proceed with the 
unfair labor practice charge under Section 8 (b) (4) 
(D)—in the event of noncompliance, for example, with 
the Determination of Dispute—that a complaint may be 
issued under Section 10 (b) * * * [Emphasis 

added.] 

Accordingly, the Board’s decisions in Moore Drydock and 
Juneau Spruce are both consistent with, and illustrative of, 
the interpretation of 10 (k) which we have urged here. As we 
have shown (pp. 21-22, supra), the effect which our interpreta¬ 
tion gives to the mandatory language of 10 (k) is to preclude 
the Board, once it is established that the underlying dispute 
is grounded on a charge of violation of 8 (b) (4) (D) which 
preliminary investigation discloses reasonable cause to believe 
to be true, from selecting the kinds of disputes which it will 
hear and determine. The Board’s decisions in Moore Drydock 
and Juneau Spruce go no further. The decisions do not re¬ 
pudiate but, on the contrary, confirm the right of the Board to 
determine by preliminary investigation that a violation of 
8 (b) (4) (D) has been committed. 

We submit, therefore, that the Board’s interpretation of 
Section 10 (k) is, to say the least, reasonable and proper. 38 Ac- 

38 Indeed, the Board’s interpretation appears to have re¬ 
ceived express Congressional approval. On December 31, 
1948, the Joint Committee on Labor-Management Relations 
(created by Sec. 401 of the Labor Management Relations Act) 
filed a report which states (Report No. 986, Part 3, 80th Con¬ 
gress, 2d Sess., p. 57): 

“The Committee is happy to report that the history of [Sec¬ 
tion 8 (b) (4) (D)] during its 17 months’ existence has not 
been one of Board hearings and orders. The Board has yet 
to decide a jurisdictional dispute. Formal action has been 
initiated in three cases.” [Emphasis added.] 

When this report was issued, 99 charges involving 8 (b) (4) 
(D) had been filed, all of these had been preliminary screened, 
and, of the 89 cases in which investigation had been completed, 
86 (including the two charges involved in this case) had been 
closed without 10 (k) hearing. Source: N. L. R. B. Adminis¬ 
trative Statistics Branch. Moreover, long before issuance of the 
report, appellee had specifically complained to the Committee 
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cordingly, it was error for the court below to set it aside. Gray 
v. Powell, 314 U. S. 402; Dobson v. Comm’r, 320 TJ. S. 489; 
N. L. R. B. v. Hearst, 322 U. S. 111. 

Point II 

THE DISTRICT COURT WAS WITHOUT JURISDICTION OF THE 
SUBJECT MATTER OF THE ACTION 

The action complained of is the refusal of the Board and its 
agents to initiate formal proceedings based on the 8 (b) (4) (D) 
charges filed by appellee (p. 3, supra). The complaint 
concedes, however (pp. 2-3, supra), that: (1) these charges 
were preliminarily investigated by the Regional Director, who 
dismissed them because such investigation disclosed they lacked 
prima facie support; (2) the Regional Director’s action was re¬ 
viewed and affirmed by the General Counsel, and then by the 
Board itself; and (3) the finding on which the action taken was 
based is valid (i. e., there is no assertion that the charges were 
actually supported by sufficient evidence to establish prima 
fade violations of 8 (b) (4) (D)). 

Under the Board’s interpretation of Section 10 (k), which 
we have demonstrated is reasonable and proper and therefore 
controlling (pp. 7-30, supra), 8 (b) (4) (D) charges, like all 
other unfair labor practice charges, are subject to preliminary 
investigation and become the basis for formal proceedings only 
if there is probable cause to believe that unfair labor practices 
have been committed. Accordingly, this suit is, in essence, no 
different from numerous others where a party, finding that the 

about the Board’s practice of investigating 8 (b) (4) (D) 
charges and of allowing only those with prima facie merit to 
proceed to the 10 (k) stage. Hearings before the Joint Com¬ 
mittee on Labor-Management Relations, 80th Cong., 2d Sess., 
Part 2, pp. 781-782. 

It is significant also that the same report goes on to point 
out that (at p. 57): “Upon the record made at such [Section 
10 (k)] hearing the Board makes it award. If the award is 
not carried out a formal complaint is issued.” This statement 
necessarily assumes that only those 8 (b) (4) (D) charges 
which have prima fade merit would advance to the 10 (k) 
stage (see p. 19, supra). 
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Board or its agents has declined to issue an unfair labor practice 
complaint based on his charge, has sought to reverse such de¬ 
cision by invoking the aid of the courts. 

It was well established, in cases involving the original Act, 
that the courts were without jurisdiction to review the action 
of the Board in refusing, after preliminary investigation, to pro¬ 
ceed further with an unfair labor practice charge. The ra¬ 
tionale for this holding was that Congress, by Section 10 (b), 
left “the course to be pursued” upon the filing of a charge “in 
the sound discretion of the Board.” Jacobsen v. N. L. R. B., 
120 F. 2d 96,100 (C. A. 3). See also, N. L. R. B. v. Indiana & 
Michigan Electric Co., 318 U. S. 9, 18; Progressive Mine 
Workers v. N. L. R. B., 3 Labor Cases, Par. 60,133 (C. A. D. C.) ; 
White v. N. L. R. B., 9 L. R. R. Man. 657 (C. A. D. C.) ; 
N. L. R. B. v. The Barrett Co., 120 F. 2d 583, 586 (C. A. 7) ; 
N. L. R. B. v. Nat’l Broadcasting Co., 150 F. 2d 895, 899 
(C. A. 2); N. L. R. B. v. Federal Engineering Co., 153 F. 2d 233, 
234 (C. A. 6). 

Congress, in amending the original Act, took the power and 
function of investigating charges and issuing complaints from 
the Board and vested them in the General Counsel (Section 3 
(d)). No provision was made for review of the General Coun¬ 
sel’s action in that regard, either by the Board or by the courts. 
The courts which have thus far considered the matter have 
concluded that Congress intended to keep the issuance of com¬ 
plaints a discretionary and unreviewable function, and conse¬ 
quently have refused to review the General Counsel’s action in 
refusing to issue a complaint. Lincourt v. N. L. R. B., 170 F. 
2d 306 (C. A. 1); Wilke v. N. L. R. B., No. 5754 (C. A. 4), de¬ 
cided July 7,1948. 

The determination of the General Counsel and his agents, 
after preliminary investigation, that appellee’s 8 (b) (4) (D) 
charges did not warrant Board hearing of the underlying dis¬ 
pute, like their determination that any other unfair labor prac¬ 
tice charge does not warrant the issuance of a complaint, is an 
exercise of the power conferred by Sections 10 (b) and 3 (d) 
(see pp. 18-19, supra ). Since, as the above cases hold, Congress 
intended that this power be utilized, subject to review by nei- 
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I 

ther the Board nor the courts, it follows that the court below 
was without jurisdiction of the subject matter of the action. 39 

The validity of this conclusion is not altered by the Adminis¬ 
trative Procedure Act. The pertinent provision of that Act, 
Section 10, reads in part as follows: 

I 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion — 

(a) * * * Any person suffering legal wrong be¬ 

cause of any agency action * * * shall be entitled 
to judicial review thereof. [Emphasis added.] 

It is apparent from this text that the Administrative Pro¬ 
cedure Act does not confer upon District Courts jurisdiction 
which the National Labor Relations Act would otherwise 
deny to them. This interpretation of Section 10 is confirmed 
by the legislative history of that section. Thus, in the At¬ 
torney General’s Manual on the Administrative Procedure 
Act (Federal Prison Industries, Inc., Press, 1947), the follow¬ 
ing statement occurs (p. 94): 

39 In view of the above, it need only be mentioned that an 
alternative reason why the court below was without jurisdiction 
is provided by the Switchmen’s and related cases. Switchmen’s 
Union v. Nat’l Mediation Board, 320 U. S. 297; Reilly v. Millis, 
144 F. 2d 259 (C. A. D. C.), certiorari denied, 325 U. S. 879; 
Madden v. Brotherhood, 147 F. 2d 439 (C. A. 4); Fitzgerald v. 
Douds, 167 F. 2d 714 (C. A. 2); Int’l Union v. Int’l Union, 173 F. 
2d 557 (C. A. 8). These cases hold that, constitutional questions 
aside, federal district courts are without jurisdiction, at the suit 
of a labor organization, to review Board action even though it 
presents questions of law . The rationale for this holding is that 
Congress intended to make the action of the Board reviewable 
-only to the limited extent specified in Sections 10 (e) and (f) 
of the Act—when it culminated in a “final order” and such 
order was before the Court of Appeals—and to preclude re¬ 
view of such action by independent equity suit in the District 
Courts. This cause presupposes that the District Court has 
jurisdiction to review the Board’s interpretation of Section 10 
(k) for error of law, a reviewing jurisdiction which, since no con¬ 
stitutional question is presented, is denied to that Court. See 
also, n. 44, p. 36, infra. 
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Section 10 applies “Except so far as (1) statutes pre¬ 
clude judicial review or (2) agency action is by law 
committed to agency discretion.’' The intended result 
of the introductory clause of section 10 is to restate the 
existing law as to the area of reviewable agency action. 
House Hearings (1945) p. 38 (Sen. Doc. p. 84). 

A statute may in terms preclude, or be interpreted 
as intended to preclude, judicial review altogether. 
* * * Switchmen's Union of North America v. Na¬ 
tional Mediation Board, 320 U. S. 297 (1943), illustrates 
the interpretation of a statute as intended to preclude 
judicial review although the statute does not expressly 
so provide. Sen. Rep. pp. 43-44 (Sen. Doc. pp. 229- 
230). [Emphasis supplied.] 4 

The provisions of Section 10 are applicable “Except 
so far as agency action is by law committed to agency 
discretion.” * * * the refusal by the National La¬ 
bor Relations Board to issue acomplaint, is as hereto¬ 
fore, an exercise of discretionjrwfewable by the courts. 
See Jacobsen v. National Labor Relations Board , 120 
F. 2d 96 (C. C. A. 3, 1941), and Senate Comparative 
Print of June 1945, p. 19, para. (3) (Sen. Doc. p. 38). 

4 As § 7 was introduced in the Senate in January 1945, 
the introductory phrase of Section 10 read “Except (1) 
so far as statutes expressly preclude judicial review.” 
[Italics supplied.] As reported in its present form by 
the Senate Committee on the Judiciary, the word “ex¬ 
pressly” was omitted. This omission provides strong 
support for the conclusion that the courts remain free 
to deduce from the statutory context of particular agency 
action that the Congress intended to preclude judicial 
review of such action. 

The foregoing interpretation of Section 10 of the Admin¬ 
istrative Procedure Act, moreover, has been consistently af¬ 
firmed by the courts, including this Court. Kirkland v. At¬ 
lantic Coast Line, 167 F. 2d 529 (C. A. D. C.), certiorari de¬ 
nied, 335 U. S. 843; Olin Industries v. N. L. R. B., 72 F. Supp. 
225 (D. Mass.); Ohio Power Co. v. N. L. R. B., 164 F. 2d 
275 (C. A. 6); Fay v. Douds, 78 F. Supp. 703, 705 (S. D. 
N. Y.), affirmed 172 F. 2d 720 (C. A. 2); White v. Herzog, 80 F. 
Supp. 407, 411 (D. D. C.); Wilke v. N. L. R. B., No. 5754 
(C. A. 4), decided July 7,1948. 
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Point III 

THE COMPLAINT FAILS TO STATE A CAUSE OF ACTION 

We submit that, even if, contrary to what has already been 
demonstrated, the Board’s interpretation of Section 10 (k) 
were erroneous and the District Court had jurisdiction of the 
action, the relief requested could not be granted. The action 
falls for the independent reason of failure to state a cause of 
action. 

A. There is no basis for equitable relief 

The only injury alleged to flow from the action of the Board 
and its agents, in refusing to hear and determine the disputes 
upon which appellee’s charges were grounded, is that appellee’s 
union (UTO) has been deprived of “a right to a hearing guaran¬ 
teed to it by virtue of * * * Section 10 (k)” (R. 6). This 
allegation presupposes that Section 10 (k) confers upon private 
parties a right to have the Board hear and determine jurisdic¬ 
tional disputes, and that recipients thereof have standing to 
enforce such right. It is well settled, however, that the Act 
created “public”, not “private” rights; that power to enforce 
them was vested exclusively in the Board; and that enforce¬ 
ment thereof was to be solely in the public interest, effectuating 
the public policy which, by enacting the statute, Congress 
sought to promote. 40 Accordingly, the action of the Board 
and its agents cannot be said to have impaired any “private 
right” of appellee or UTO. 41 

40 Amalgamated Utility Workers v. Consolidated Edison Co., 
309 U. S. 261, 265; Nat’l Licorice Co. v. N. L. R. B., 309 U. S. 
350, 362-367 ;Phelps Dodge Co. v. N. L. R. B., 313 U. S. 177, 
192-193; N. L. R. B. v. Indiana <& Michigan Electric Co., 318 
U. S. 9, 18-19; N. L. R. B. v. Budd Mfg. Co., 169 F. 2d 571, 
577 (C. A. 6), certiorari denied, 335 U. S. 908; United Steel 
Workers v. N. L. R. B., 170 F. 2d 247, 265-266 (C. A. 7), 
certiorari granted, 335 U. S. 910. 

41 That Section 10 (k) does not confer a “private right” is 
further demonstrated by the fact that Title III of the Labor 
Management Relations Act specifically provides a private rem¬ 
edy for the identical conduct which the National Labor Re¬ 
lations Act (Title I) reaches by the “public” remedy of Board 
hearing and determination of the underlying dispute. Section 
303 (a) (4) of the Labor Management Relations Act makes the 
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The Supreme Court has recently emphasized that: 42 

It is a prerequisite to the maintenance of any action 
for specific relief that the plaintiff claim an invasion of 
his legal rights * * * if he does not do so, the suit 
must fail even if he alleges that the [defendant] acted 
beyond statutory authority 13 or unconstitution¬ 
ally 1 * * * * [Emphasis added.] 


13 Perkins v. Lukens Steel Co., 310 U. S. 113, 125 
(1940). 

14 Tenn. Power Co. v. T. V. A., 306 U. S. 118,137-139; 
Mine Safety Co. v. Forrestal, 326 U. S. 371 (1945). 

It is clear that this standard is not met here. The action com¬ 
plained of does not invade any of appellee’s “legal rights.” 43 

same conduct which is an unfair labor practice under 8 (b) (4) 
(D) of the National Labor Relations Act independently un¬ 
lawful “for the purposes of this section only.” Section 303 (b) 
authorizes a private party “injured in his business or property 
by reason of any violation of subsection (a)” to sue “therefor” 
and to “recover the damages by him sustained.” Cf. Amazon 
Cotton Mill Co. v. Textile Workers, 167 F. 2d 183 (C. A. 4) ; 
Amalgamated Ass’n v. Dixie Motor Coach Corp., 170 F. 2d 902 
(C. A. 8); I. L. U. v. Sunset Line & Twine Co., 77 F. Supp. 119 
(D. Cal.). 

42 Larson v. Domestic & Foreign Commerce Corp., 17 L. W. 
4667, 4669-4670, decided June 27, 1949. 

43 This is what distinguishes Stark v. Wickard, 321 U. S. 
288, relied on by appellee in the court below. There, unlike 
here, the statute created a private right (i. e., it guaranteed to 
milk producers a minimum price for milk), and the adminis¬ 
trative action sought to be enjoined (i. e., the witholding of 
10 percent of the minimum price in order to establish a fund 
for cooperatives) infringed directly on the complainant’s pri¬ 
vate right. Cf. U. S. v. Rock Royal Co-operative, Inc., 307 
U. S. 533. Thus, the court specifically noted (p. 308): “It 
is because every dollar of deduction comes from the producer 
that he may challenge the use of the fund.” And, at another 
point in its opinion, the court indicated (p. 303) that the stat¬ 
ute involved created “a right in the producer to avail himself 
of the protection of a minimum price afforded by Govern¬ 
mental action.” The Switchmen’s case, n. 39, p. 32, supra, 
was expressly distinguished on the ground that (p. 306): “no 
personal right of employees, enforcible in the courts, was 
created.” 
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Appellee, therefore, has not stated a cause of action for equita¬ 
ble relief, though he “alleges that the [Board and its agents] 
acted beyond statutory authority.” 44 

But, even if it were assumed that the action complained of 
did invade appellee’s private rights, the complaint is still defi¬ 
cient. The complaint merely sets forth that the denial of the 
hearing guaranteed by Section 10 (k) causes “irreparable dam¬ 
age” (R. 6). This general allegation, standing alone and 
without any showing that the alleged jurisdictional disputes 
still exist, or that the alleged unfair labor practices related 
thereto are continuing, does not establish that the action com¬ 
plained of has caused irreparable damage. “Equity jurisdic¬ 
tion may not be invoked by general allegations of damages,” 
but “must be supported by specific facts, properly alleged and 
describing the injury claimed.” DuPont v. Boland, 85 F. 2d 
12,15 (C. A. 2). 40 

B. Relief by way of mandamus is likewise not justified 

The fact that appellee has couched its request for relief in 
terms of a mandatory injunction (R. 6-7) does not obscure the 
further fact that what it really seeks is to mandamus the 
Board to hear and determine the jurisdictional disputes in 
question. Cf. Smith v. Bourbon County , 127 U. S. 105; Young¬ 
blood v. V. S., 141 F. 2d 912 (C. A. 6). The complaint, how¬ 
ever, likewise fails to state a cause of action for mandamus. 

44 Cf. Switchmen's and related cases cited n. 39, p. 32, supra. 
The holding in these cases—i. e., allegations that the Board 
has acted unlawfully do not suffice to establish that “the law, 
apart from the review provisions of the [National Labor Rela¬ 
tions Act], affords a remedy” (A. F. of L. v. N. L. R. B., 308 
U. S. 401, 412)—rests on the premise that, because no private 
rights are invaded, Board action in representation cases (like 
that here) does not result in “legal injury.” Madden v. 
Brotherhood, 147 F. 2d 439, 444 (C. A. 4). 

48 See also, Myers v. Bethlehem Shipbuilding Corp., 303 U. S.. 
41,47-48,53; Hegeman Farms Corp. v. Baldwin, 293 U. S. 163; 
Spielman Motor Sales Co. v. Dodge, 295 U. S. 89; Heller v. Lind, 
86 F. 2d 862,863 (C. A. D. C.), certiorari denied, 300 U. S. 672; 

Norris, Inc. v. N. L. R. B., — F. 2d-, 24 L. R. R. M. 2084,. 

2086 (C. A. D. C.), decided May 27,1949. 
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The principles governing the use of mandamus to control 
administrative action were lucidly set forth by the Supreme 
Court in U. S. ex rel Chicago & G. W. R. R. v. I. C. C., 294 U. S. 
50. There the relator had petitioned the Interstate Commerce 
Commission for modification of an improvident terminal shar¬ 
ing contract which relator had entered into with certain large 
carriers. The I. C. C. dismissed the petition on the ground of 
lack of jurisdiction, and thereupon the relator sought by man¬ 
damus to compel the Commission to hear and determine said 
petition. The lower courts refused mandamus, and the case 
came to the Supreme Court on certiorari. 

Initially, the Court observed (p. 61): 

The ultimate question * * * is whether, in 
holding that the statute granted it no authority to act 
in the premises, the Commission was so plainly and pal¬ 
pably wrong as a matter of law that the writ should 
issue. It is to be noted that the solution of this question 
does not depend upon whether * * * this Court 
would reach the same conclusion as that of the Com¬ 
mission. [Emphasis supplied.] 

The Court added (p. 63): 

* * * Where the matter is not beyond peradventure 
clear we have invariably refused the writ, even though 
the question were one of law as to the extent of the 
statutory power of an administrative officer or body 

# * * [Emphasis supplied.] 

Applying these principles, the Court concluded that man¬ 
damus should not issue. In so doing, it specifically considered 
the fact that the Commission’s order, like the action here, “was 
negative in form and substance—the refusal of relief—and the 
remedy by suit in equity was therefore not available to peti¬ 
tioners” (p. 62). The Court’s answer was (Ibid): “The ab¬ 
sence of a remedy by suit or action to redress alleged error of an 
administrative body is not in itself sufficient to invoke the 
power of mandamus.” 

Of equal relevance is Wilbur v. U. S. ex rel Kadrie, 281 U. S. 
206, wherein the Court, in refusing to interfere by mandamus 
with a statutory interpretation of the Secretary of the Interior, 
declared (p. 219): 
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Where the duty * * * depends upon a statute or 
statutes the construction or application of which is not 
free from doubt, it is regarded as involving the charac¬ 
ter of judgment or discretion which cannot be controlled 
by mandamus. [Emphasis supplied.] * 

In the light of these cases, it is patent that mandamus will 
not he here. We have already enumerated the factors which 
seriously shake, and indeed repudiate, the appellee-District 
Court interpretation of Section 10 (k) {supra, pp. 17-24). 
Accordingly, the duty which that interpretation imposes can 
hardly be said to be “beyond peradventure clear” or “free from 
doubt.” On the other hand, we have also demonstrated that 
the Board’s interpretation is, to say the least, reasonable and 
proper (supra, pp. 17-30). Consequently, that interpretation 
cannot be “plainly and palpably wrong.” 

CONCLUSION 

For the foregoing reasons, it is respectfully requested that 
the order appealed from be set aside, and that the Board’s mo¬ 
tion to dismiss the complaint be granted. 

David P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 

Norton J. Come, 

Attorney, 

National Labor Relations Board, Washington, D. C. 

Attorneys for Appellants. 

September 1949. 

48 Cf. Work v. U. S. ex rel Rives, 267 U. S. 175, 177: “Under 
some statutes, the discretion extends to a final construction by 
the officer of the statute he is executing. No Court in such 
a case can control by mandamus his interpretation, even if it 
may think it erroneous.” See n. 39, p. 32, supra. 



APPENDIX A 


The relevant provisions of the Labor Management Relations 
Act, 1947 (Act of June 23, 1947, C. 120, 61 Stat. 136, 29 
U. S. C., Supp. I, Secs. 141 et seq .) are as follows: 

TITLE I—AMENDMENT OF NATIONAL LABOR 
RELATIONS ACT 

Sec. 101. The National Labor Relations Act is hereby 
amended to read as follows: 

**#■** 


“national labor relations board 
“Sec. 3. # * * 

“(d) There shall be a general Counsel of the Board 
who shall be appointed by the President, by and with 
the advice and consent of the Senate, for a term of 
four years. The General Counsel of the Board shall 
exercise general supervision over all attorneys employed 
by the Board (other than trial examiners and legal as¬ 
sistants to Board members) and over the officers and 
employees in the regional offices. He shall have final 
authority, on behalf of the Board, in respect of the in¬ 
vestigation of charges and issuance of complaints under 
section 10, and in respect of the prosecution of such 
complaints before the Board, and shall have such other 
duties as the Board may prescribe or as may be pro¬ 
vided by law. 

***** 


“unfair labor practices 
“Sec. 8. * * * 

“(b) It shall be an unfair labor practice for a labor 
organization or its agents— 

* * « * # 

“(4) to engage in, or to induce or encourage the em¬ 
ployees of any employer to engage in, a strike or a con¬ 
certed refusal in the course of their employment to use, 

( 39 ) 
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manufacture, process, transport, or otherwise handle or 
work on any goods, articles, materials, or commodities 
or to perform any services, where an object thereof is: 

***** 

(D) forcing or requiring any employer to assign par¬ 
ticular work to employees in a particular labor organi¬ 
zation or in a particular trade, craft, or class rather than 
to employees in another labor organization or in an¬ 
other trade, craft, or class, unless such employer is fail¬ 
ing to conform to an order or certification of the Board 
determining the bargaining representative for employees 
performing such work: Provided, That nothing con¬ 
tained in this subsection (b) shall be construed to make 
unlawful a refusal by any person to enter upon the 
premises of any employer (other than his own employ¬ 
er), if the employees of such employer are engaged 
in a strike ratified or approved by a representative of 
such employees whom such employer is required to rec¬ 
ognize under this Act; 

***** 


“representatives and elections 
“Sec. 9. * * * 

“(f) No investigation shall be made by the Board of 
any question affecting commerce concerning the repre¬ 
sentation of employees, raised by a labor organization 
under subsection (c) of this section, no petition under 
section 9 (e) (1) shall be entertained, and no complaint 
shall be issued pursuant to a charge made by a labor 
organization under subsection (b) of section 10, unless 
such labor organization and any national or interna¬ 
tional labor organization of which such labor organi¬ 
zation is an affiliate or constituent unit (A) shall have 
prior thereto filed with the Secretary of Labor copies 
of its constitution and bylaws and a report in such form 
as the Secretary may prescribe, showing— 

“(1) the name of such labor organization and the ad¬ 
dress of its principal place of business; 

“(2) the names, titles, and compensation and allow¬ 
ances of its three principal officers and of any of its 
other officers or agents whose aggregate compensation 
and allowances for the preceding year exceeded $5,000, 
and the amount of the compensation and allowances 
paid to each such officer or agent during such year; 
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“(3) the manner in which the officers and agents re¬ 
ferred to in clause (2) were elected, appointed, or other¬ 
wise selected; 

“(4) the initiation fee or fees which new members 
are required to pay on becoming members of such labor 
organization ; 

“(5) the regular dues or fees which members are re¬ 
quired to pay in order to remain members in good stand¬ 
ing of such labor organization ; 

“(6) a detailed statement of, or reference to provi¬ 
sions of its constitution and bylaws showing the pro¬ 
cedure followed with respect to, (a) qualification for or 
restrictions on membership, (b) election of officers and 
stewards, (c) calling of regular and special meetings, 
(d) levying of assessments, (e) imposition of fines, (f) 
authorization for bargaining demands, (g) ratification 
of contract terms, (h) authorization for strikes, (i) au¬ 
thorization for disbursement of union funds, (j) audit 
of union financial transactions, (k) participation in in¬ 
surance or other benefit plans, and (1) expulsion of 
members and the grounds therefor; 

and (B) can show that prior thereto it has— 

“(1) filed with the Secretary of Labor, in such form 
as the Secretary may prescribe, a report showing all 
of (a) its receipts of any kind and the sources of such 
receipts, (b) its total assets and liabilities as of the end 
of its last fiscal year, (c) the disbursements made by it 
during such fiscal year, including the purposes for which 
made; and 

“(2) furnished to all of the members of such labor 
organization copies of the financial report required by 
paragraph (1) hereof to be filed with the Secretary of 
Labor. 

“(g) It shall be the obligation of all labor organiza¬ 
tions to file annually with the Secretary of Labor, in 
such form as the Secretary of Labor may prescribe, re¬ 
ports bringing up to date the information required to 
be supplied in the initial filing by subsection (f) (A) 
of this section, and to file with the Secretary of Labor 
and furnish to its members annually financial reports 
in the form and manner prescribed in subsection (f) 
(B). No labor organization shall be eligible for certi¬ 
fication under this section as the representative of any 
employees, no petition under section (9) (e) (1) shall be 
entertained, and no complaint shall issue under section 
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10 with respect to a charge filed by a labor organization 
unless it can show that it and any national or inter¬ 
national labor organization of which it is an affiliate or 
constituent unit has complied with its obligation under 
this subsection. 

“(h) No investigation shall be made by the Board of 
any question affecting commerce concerning the repre¬ 
sentation of employees, raised by a labor organization 
under subsection (c) of this section, no petition under 
section 9 (e) (1) shall be entertained, and no complaint 
shall be issued pursuant to a charge made by a labor 
organization under subsection (b) of section 10, unless 
there is on file with the Board an affidavit executed con¬ 
temporaneously or within the preceding twelve-month 
period by each officer of such labor organization and the 
officers of any national or international labor organiza¬ 
tion of which it is an affiliate or constituent unit that 
he is not a member of the Communist Party or affiliated 
with such party, and that he does not believe in, and is 
not a member of or supports any organization that 
believes in or teaches, the overthrow of the United 
States Government by force or by any illegal or uncon¬ 
stitutional methods. The provisions of section 35 A of 
the Criminal Code shall be applicable in respect to such 
affidavits. 

“prevention of unfair labor practices 

“Sec. 10. (a) The Board is empowered, as hereinafter 
provided, to prevent any person from engaging in any 
unfair labor practice (listed in section 8) affecting com¬ 
merce. This power shall not be affected by any other 
means of adjustment or prevention that has been 
or may be established by agreement, law, or other¬ 
wise: * * * 

“(b) Whenever it is charged that any person has en¬ 
gaged in or is engaging in any such unfair labor practice, 
the Board, or any agent or agency designated by the 
Board for such purposes, shall have power to issue and 
cause to be served upon such person a complaint stating 
the charges in that respect, and containing a notice of 
hearing before the Board or a member thereof, or before 
a designated agent or agency, at a place therein fixed, not 
less than five days after the serving of said complaint: 
Provided , That no complaint shall issue based upon any 
unfair labor practice occurring more than six months 
prior to the filing of the charge with the Board and the 
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service of a copy thereof upon the person against whom 
such charge is made, unless the person aggrieved thereby 
was prevented from filing such charge by reason of serv¬ 
ice in the armed forces, in which event the six-month 
period shall be computed from the day of his discharge. 
Any such complaint may be amended by the member, 
agent, or agency conducting the hearing or the Board in 
its discretion at any time prior to the issuance of an order 
based thereon. The person so complained of shall have 
the right to file an answer to the original or amended 
complaint and to appear in person or otherwise and give 
testimony at the place and time fixed in the complaint. 
In the discretion of the member, agent, or agency con¬ 
ducting the hearing or the Board, any person may be 
allowed to intervene in the said proceeding and to pre¬ 
sent testimony. Any such proceeding shall, so far as 
practicable, be conducted in accordance with the rules 
of evidence applicable in the district courts of the United 
States under the rules of civil procedure for the district 
courts of the United States, adopted by the Supreme 
Court of the United States pursuant to the Act of June 
19,1934 (U. S. C., title 28, secs. 723-B, 723-C). 

“(c) The testimony taken by such member, agent, or 
agency or the Board shall be reduced to writing and filed 
with the Board. Thereafter, in its discretion, the Board 
upon notice may take further testimony or hear argu¬ 
ment. If upon the prepoderance of the testimony taken 
the Board shall be of the opinion that any person named 
in the complaint has engaged in or is engaging in any 
such unfair labor practice, then the Board shall state 
its findings of fact and shall issue and cause to be served 
on such person an order requiring such person to cease 
and desist from such unfair labor practice, and to take 
such affirmative action including reinstatement of em¬ 
ployees with or without back pay, as will effectuate the 
policies of this Act: * * * 

* * * • • 

“(e) The Board shall have power to petition any cir¬ 
cuit court of appeals of the United States (including the 
United States Court of Appeals for the District of Co¬ 
lumbia), or if all the circuit courts of appeals to which 
application may be made are in vacation, any district 
court of the United States (including the District Court 
of the United States for the District of Columbia), 
within any circuit or district, resnectively. wherein the 
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unfair labor practice in question occurred or wherein 
such person resides or transacts business, for the enforce¬ 
ment of such order and for appropriate temporary relief 
or restraining order, and shall certify and file in the court 
a transcript of the entire record in the proceedings, in¬ 
cluding the pleadings and testimony upon which such 
order was entered and the findings and order of the 
Board. Upon such filing, the court shall cause notice 
thereof to be served upon such person, and thereupon 
shall lia \ e jurisdiction of the proceeding and of the ques¬ 
tion determined therein, and shall have power to grant 
such temporary relief or restraining order as it deems 
just and proper, and to make and enter upon the plead¬ 
ings, testimony, and proceedings set forth in such tran¬ 
script a decree enforcing, modifying, and enforcing as 
so modified, or setting aside in whole or in part the order 
of the Board. * * * 

“(f) Any person aggrieved by a final order of the 
Board granting or denying in whole or in part the relief 
sought may obtain a review of such order in any circuit 
court of appeals of the United States in the circuit 
wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides 
or transacts business, or in the United States Court of 
Appeals for the District of Columbia, by filing in such 
court a written petition praying that the order of the 
Board be modified or set aside. A copy of such petition 
shall be forthwith served upon the Board, and thereupon 
the aggrieved party shall file in the court a transcript of 
the entire record in the proceeding, certified by the 
Board, including the pleading and testimony upon which 
the order complained of was entered, and the findings 
and order of the Board. Upon such filing, the court 
shall proceed in the same manner as in the case of an ap¬ 
plication by the Board under subsection (e), and shall 
have the same exclusive jurisdiction to grant to the 
Board such temporary relief or restraining order as it 
deems just and proper, and in like manner to make and 
enter a decree enforcing, modifying, and enforcing as so 
modified, or setting aside in whole or in part the order 
of the Board; the findings of the Board with respect to 
questions of fact if supported by substantial evidence on 
the record considered as a whole shall in like manner be 
conclusive. 

• * * # 


* 
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“(j) The Board shall have power, upon issuance of a 
complaint as provided in subsection (b) charging that 
any person has engaged in or is engaging in an unfair 
labor practice, to petition any district court of the United 
States (including the District Court of the United States 
for the District of Columbia), within any district 
wherein the unfair labor practice in question is alleged 
to have occurred or wherein such person resides or trans¬ 
acts business, for appropriate temporary relief or re¬ 
straining order. Upon the filing of any such petition the 
court shall cause notice thereof to be served upon such 
person, and thereupon shall have jurisdiction to grant to 
the Board such temporary relief or restraining order as it 
deems just and proper. 

“(k) Whenever it is charged that any person has en¬ 
gaged in an unfair labor practice within the meaning of 
paragraph (4) (D) of section 8 (b), the Board is em¬ 
powered and directed to hear and determine the dispute 
out of which such unfair labor practice shall have arisen, 
unless, within ten days after notice that such charge has 
been filed, the parties to such dispute submit to the 
Board satisfactory evidence that they have adjusted, or 
agreed upon methods for the voluntary adjustment of, 
the dispute. Upon compliance by the parties to the dis¬ 
pute with the decision of the Board or upon such volun¬ 
tary adjustment of the dispute, such charge shall be 
dismissed. 

“(1) Whenever it is charged that any person has en¬ 
gaged in an unfair labor practice within the meaning of 
paragraph (4) (A), (B), or (C) of section 8 (b), the 
preliminary investigation of such charge shall be made 
forthwith and given priority over all other cases except 
cases of like character in the office where it is filed or to 
which it is referred. If, after such investigation, the 
officer or regional attorney to whom the matter may be 
referred has reasonable cause to believe such charge is 
true and that a complaint should issue, he shall, on behalf 
of the Board, petition any district court of the United 
States (including the District Court of the United 
States for the District of Columbia) within any district 
where the unfair labor practice in question has occurred, 
is alleged to have occurred, or wherein such person re¬ 
sides or transacts business, for appropriate injunctive 
relief pending the final adjudication of the Board with 
respect to such matter. Upon the filing of any such pe¬ 
tition the district court shall have jurisdiction to grant 
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such injunctive relief or temporary restraining order as 
it deems just and proper, notwithstanding any other 
provision of law: Provided further, That no temporary 
restraining order shall be issued without notice unless a 
petition alleges that substantial and irreparable injury 
to the charging party will be unavoidable and such tem¬ 
porary restraining order shall be effective for no longer 
than five days and will become void at the expiration of 
such period. Upon filing of any such petition the courts 
shall cause notice thereof to be served upon any person 
involved in the charge and such person, including the 
charging party, shall be given an opportunity to appear 
by counsel and present any relevant testimony: Pro - 
vided further, That for the purposes of this subsection 
district courts shall be deemed to have jurisdiction of a 
labor organization (1) in the district in which such or¬ 
ganization maintains its principal office, or (2) in any 
district in which its duly authorized officers or agents are 
engaged in promoting or protecting the interests of em¬ 
ployee members. The service of legal process upon such 
officer or agent shall constitute service upon the labor 
organization and make such organization a party to the 
suit. In situations where such relief is appropriate the 
procedure specified herein shall apply to charges with 
respect to section 8 (b) (4) (D). 

***** 

TITLE III 

***** 

BOYCOTTS AND OTHER UNLAWFUL COMBINATIONS 

Sec. 303. (a) It shall be unlawful, for the purposes 
of this section only, in an industry or activity affecting 
commerce, for any labor organization to engage in, or 
to induce or encourage the employees of any employer to 
engage in, a strike or a concerted refusal in the course of 
their employment to use, manufacture, process, trans¬ 
port, or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any services, 
where an object thereof is— 

(1) forcing or requiring any employer or self-em¬ 
ployed person to join any labor or employer organization 
or any employer or other person to cease using, selling, 
handling, transporting, or otherwise dealing in the prod¬ 
ucts of any other producer, processor, or manufacturer 
or to cease doing business with any other person; 
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(2) forcing or requiring any other employer to recog¬ 
nize or bargain with a labor organization as the repre¬ 
sentative of his employees unless such labor organization 
has been certified as the representative of such employ¬ 
ees under the provisions of section 9 of the National 
Labor Relations Act; 

(3) forcing or requiring any employer to recognize or 
bargain with a particular labor organization as the repre¬ 
sentative of his employees if another labor organization 
has been certified as the representative of such employees 
under the provisions of section 9 of the National Labor 
Relations Act; 

(4) forcing or requiring any employer to assign par¬ 
ticular work to employees in a particular labor organi¬ 
zation or in a particular trade, craft, or class rather than 
to employees in another labor organization or in another 
trade, craft, or class unless such employer is failing to 
conform to an order or certification of the National Labor 
Relations Board determining the bargaining representa¬ 
tive for employees performing such work. Nothing con¬ 
tained in this subsection shall be construed to make 
unlawful a refusal by any person to enter upon the prem¬ 
ises of any employer (other than his own employer), if 
the employees of such employer are engaged in a strike 
ratified or approved by a representative of such em¬ 
ployees whom such employer is required to recognize 
under the National Labor Relations Act. 

(b) Whoever shall be injured in his business or 
property by reason of any violation of subsection (a) 
may sue therefor in any district court of the United 
States subject to the limitations and provisions of section 
301 hereof without respect to the amount in controversy, 
or in any other court having jurisdiction of the parties, 
and shall recover the damages by him sustained and the 
cost of the suit. 




APPENDIX B 


The relevant provisions of the Board’s Rules and Regulations 
(Series 5 ) and Statements of Procedure , as amended August 18, 
1948 (12 F. R. 5656,13 F. R. 4872), are as follows: 

PART 203.—RULES AND REGULATIONS 

SERIES 5, AS AMENDED 

* * * # # 

Subpart B— Procedure Under Section 10 (a) to (i) 
of the Act for the Prevention of Unfair Labor 
Practices 1 

charge 

Sec. 203.9 Who may file; withdrawal and dis¬ 
missal. —A charge that any person has engaged in or is 
engaging in any unfair labor practice affecting com¬ 
merce may be made by any person, provided that if such 
charge is filed by a labor organization, no complaint will 
be issued pursuant thereto, unless such labor organiza¬ 
tion is in compliance with the requirements of section 9 
(f), (g), and (h) of the act, within the meaning of section 
203.13. Any such charge may be withdrawn, prior to 
the hearing, only with the consent of the regional director 
with whom such charge was filed; at the hearing and 
until the case has been transferred to the Board pursuant 
to section 203.45, upon motion, with the consent of the 
trial examiner designated to conduct the hearing; and 
after the case has been transferred to the Board pur¬ 
suant to section 203.45, upon motion, with the consent 
of the Board. Upon withdrawal of any charge, any 
complaint based thereon shall be dismissed by the 
regional director issuing the complaint, the trial ex¬ 
aminer designated to conduct the hearing, or the Board. 

Sec. 203.10 Where to file. —Except as provided in 
section 203.33, such charge shall be filed with the regional 
director for the region in which the alleged unfair labor 

1 Procedure under sec. 10 (j) to (1) of the act is governed by 
subparts E and F of these Rules and Regulations. 

( 48 ) 
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practice has occurred or is occurring. A charge alleging 
that an unfair labor practice has occurred or is occurring 
in two or more regions may be filed with the regional 
director for any of such regions. 

Sec. 203.11 Forms; jurat; or declaration. —Such 
charge shall be in writing and signed, and shall either 
be sworn to before a notary public, Board agent, or 
other person duly authorized by law to administer oaths 
and take acknowledgments, or shall contain a declara¬ 
tion by the person signing it, under the penalties of the 
Criminal Code, that its contents are true and correct 
to the best of his knowledge and belief. Four addi¬ 
tional copies of such charge shall be filed. 

Sec. 203.12 Contents. —Such charge shall contain 
the following: 

(а) The full name and address of the person making 
the charge. 

(б) If the charge is filed by a labor organization, the 
full name and address of any national or international 
labor organization of which it is an affiliate or constitu¬ 
ent unit. 

(c) The full name and address of the person against 
whom the charge is made (hereinafter referred to as 
the “respondent”). 

(d) A clear and concise statement of the facts con¬ 
stituting the alleged unfair labor practices affecting 
commerce. 

Sec. 203.13 Compliance with section 9 (/), ( g ), and 
( h) of the act .—(a) For the purpose of these Rules and 
Regulations, compliance with section 9 (f) and (g) of 
the act means (1) that the Secretary of Labor has issued 
to the labor organization, pursuant to the rules of the 
Department of Labor, a letter showing that the labor 
organization has filed the material required under sec¬ 
tion 9 (f) and (g) of the Act; (2) that the labor organi¬ 
zation has filed with the regional director, either as part 
of the charge (or petition) or otherwise, the duplicate 
copy of such compliance letter, and (3) that the labor 
organization has filed with the regional director for the 
region in which the proceeding is pending or in which 
it customarily files cases, either as part of the charge (or 
petition) or otherwise, a declaration executed by an au¬ 
thorized agent stating that the labor organization has 
complied with section 9 (f) (B) (2) of the act requiring 
that it furnish to all its members copies of the financial 
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report filed with the Department of Labor, and setting 
forth the method by which such compliance was made. 

(6) For the purpose of these Rules and Regulations, 
compliance with section 9 (h) of the act means (1) in 
the case of a national or international labor organiza¬ 
tion, that it has filed with the general counsel in Wash¬ 
ington, D. C., and (2) in the case of a local labor organi¬ 
zation, that any national or international labor organi¬ 
zation of which it is an affiliate or constituent body has 
filed with the general counsel in Washington, D. C., 
and that the labor organization has filed with the re¬ 
gional director in the region in which the proceeding 
is pending: 

(A) A declaration by an authorized representative 
of the labor organization, executed contemperaneously 
with the charge (or petition, or within the preceding 
12-month period, listing the titles of all offices of the 
filing organization and stating the name of the incum¬ 
bent, if any, in each such office and the date of expira¬ 
tion of each incumbent’s term. 

(B) An affidavit by each officer referred to in sub- 
paragraph (A) of this paragraph, executed contempo¬ 
raneously with the charge (or petition) or within the 
preceeding 12-month period, stating that he is not a 
member of the Communist Party or affiliated with such 
party, and that he does not believe in, and is not a mem¬ 
ber of or supports any organization that believes in or 
teaches, the overthrow of the United States Govern¬ 
ment by force or by any illegal or unconstitutional 
methods. 

Sec. 203.14 Service of charge .—Upon the filing of 
a charge, the charging party shall be responsible for 
the timely and proper service of a copy thereof upon 
the person against whom such charge is made. The re¬ 
gional director will, as a matter of course, cause a copy 
of such charge to be served upon the person against 
whom the charge is made, but he shall not be deemed 
to assume responsibility for such service. 

COMPLAINT 

Sec. 203.15 When and by whom issued; contents; 
service .—After a charge has been filed, if it appears to 
the regional director that formal proceedings in respect 
thereto should be instituted, he shall issue and cause 
to be served upon all the other parties a formal com- 
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plaint in the name of the Board stating the charges and 
containing a notice of hearing before a trial examiner 
at a place therein fixed and at a time not less than 10 
days after the service of the complaint. 

# * # * * 

Sec. 203.19 Review by the general counsel of refusal 
to issue. —If, after the charge has been filed, the regional 
director declines to issue a complaint, he shall so advise 
the parties in writing, accompanied by a simple state¬ 
ment of the procedural or other grounds. The person 
making the charge may obtain a review of such action 
by filing a request therefor with the general counsel in 
Washington, D. C., and filing a copy of the request with 
the regional director, within 10 days from the service of 
the notice of such refusal by the regional director. The 
request shall contain a complete statement setting forth 
the facts and reasons upon which the request is based. 
* * * * * 

HEARINGS 

Sec. 203.34 Who shall conduct; to be public unless 
otherwise ordered. —The hearing for the purpose of tak¬ 
ing evidence upon a complaint shall be conducted by a 
trial examiner designated by the chief trial examiner, 
unless the Board or any member thereof presides. At 
any time a trial examiner may be designated to take the 
place of the trial examiner previously designated to con¬ 
duct the hearing. Such hearings shall be public unless 
otherwise ordered by the Board or the trial examiner. 
***** 

INTERMEDIATE REPORT AND TRANSFER OF CASE 
TO THE BOARD 

Sec. 203.45 Intermediate report and recommended 
order; contents; service; transfer of the case to the 
Board; contents of record in case. —After hearing for 
the purpose of taking evidence upon a complaint, the 
trial examiner shall prepare an intermediate report and 
recommended order, but the initial decision shall be 
made by the Board. Such report shall contain findings 
of fact, conclusions, and the reasons or basis therefor, 
upon all material issues of fact, law or discretion pre¬ 
sented on the record, and the recommended order shall 
contain recommendations as to what disposition of the 
case should be made, which may include, if it be found 
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that the respondent has engaged in or is engaging in the 
alleged unfair labor practices, a recommendation for such 
affirmative action by the respondent as will effectuate the 
policies of the act. The trial examiner shall file the 
original of the intermediate report and recommended 
order with the Board and cause a copy thereof to be 
served upon each of the parties. Upon the filing of the 
report and recommended order, the Board shall enter 
an order transferring the case to the Board and shall 
serve copies of the order, setting forth the date of such 
transfer, upon all the parties. 

The charge upon which the complaint was issued and 
any amendments thereto, the complaint and any amend¬ 
ments thereto, notice of hearing, answer and any amend¬ 
ments thereto, motions, rulings, orders, the stenographic 
report of the hearing, stipulations, exhibits, documen¬ 
tary evidence, and depositions, together with the inter¬ 
mediate report and recommended order and exceptions, 
shall constitute the record in the case. 

***** 

Subpart E— Procedure to Hear and Determine Dis¬ 
putes Under Section 10 (k) of the Act 

Sec. 203.74 Initiation of proceedings; notice of fil¬ 
ing charge; notice of hearing. —Whenever it is charged 
any person has engaged in an unfair labor practice within 
the meaning of paragraph (4) (D) of section 8 (b), the 
regional director shall investigate such charge, giving it 
priority over all other cases in the office except cases 
under paragraph (4) (A), (4) (B), and (4) (C) of sec¬ 
tion 8 (b) and other cases under paragraph (4) (D) 
of section 8 (b). If it appears to the regional director 
that further proceedings should be instituted, he shall 
cause to be served on all parties to the dispute out of 
which such unfair labor practice may have arisen a 
notice of the filing of said charge together with a notice 
of hearing before a hearing officer at a time and place 
fixed therein which shall be not less than 10 days after 
service of the notice of hearing. The notice of hearing 
shall contain a simple statement of the issues involved 
in such dispute. 

Sec. 203.75 Adjustment of dispute; withdrawal of 
notice of hearing; hearing. —If, within 10 days after 
service of the notice of hearing the parties submit to the 
regional director satisfactory evidence that they have 
adjusted or agreed upon methods of voluntary adjust- 
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ment of the dispute, the regional director shall with¬ 
draw the notice of hearing and shall dismiss the charge. 
Hearings shall be conducted by a hearing officer and the 
procedure shall conform, insofar as applicable, to the 
procedure set forth in sections 203.56 to 203.59, inclu¬ 
sive. 

Sec. 203.76 Proceedings before the Board; further 
hearings; briefs; certification. —Upon the close of the 
hearing, the Board shall proceed either forthwith upon 
the record, or after oral argument, or the submission of 
briefs, or further hearing, as it may determine, to certify 
the labor organization or the particular trade, craft or 
class of employees, as the case may be, which shall per¬ 
form the particular work tasks in issue, or to make other 
disposition of the matter. Should any party desire to 
file a brief with the Board, an original and six copies 
thereof shall be filed with the Board at Washing¬ 
ton, D. C., within 7 days after the close of the hearing. 
Imemdiately upon such filing, a copy shall be served on 
the other parties. Such brief shall be legibly printed or 
mimeographed, and if mimeographed, shall be double 
spaced. Requests for extension of time in which to file a 
brief under authority of this section shall be in writing 
and copies thereof shall immediately be served on each of 
the other parties. No reply brief may be filed except 
upon special leave of the Board. 

Sec. 203.77 Compliance with certification; further 
proceedings. —If, after issuance of certification by the 
Board, the parties submit to the regional director satis¬ 
factory evidence that they have complied with the cer¬ 
tification, the regional director shall dismiss the charge. 
If no satisfactory evidence of compliance is submitted, 
the regional director may proceed with the charge under 
paragraph (4) (D) of section 8 (b) and section 10 of the 
act and the procedure prescribed in sections 203.9 to 
203.51, inclusive, shall, insofar as applicable, govern. 

Sec. 203.78 Review of certification. — The record of 
the proceeding under section 10 (k) and the certification 
of the Board thereon, shall become a part of the record 
in such unfair labor practice proceeding and shall be 
subject to judicial review insofar as it is in issue, in 

* * * 


* 
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PART 202—STATEMENTS OF PROCEDURE 


***** 

Subpart B —Unfair Labor Practice Cases Under Sec¬ 
tion 10 (a) to (i) of the Act and Telegraph 

Merger Act Cases 

Sec. 202.2 Initiation of unfair labor 'practice cases .— 
The investigation of an alleged violation of the National 
Labor Relations Act is initiated by the filing of a charge, 
which must be in writing and signed, and must either 
be notarized or must contain a declaration by the person 
signing it, under the penalties of the Criminal Code, that 
its contents are true and correct to the best of his knowl¬ 
edge and belief. The charge is filed with the regional 
director for the region in which the alleged violations 
have occurred or are occurring. A blank form for filing 
such charge is supplied by the regional office upon re¬ 
quest. The charge contains the name and address of 
the person against whom the charge is made and a state¬ 
ment of the facts constituting the alleged unfair labor 
practices. Any person may file a charge, but no com¬ 
plaint will be issued upon a charge filed by a labor organi¬ 
zation unless that labor organization is in compliance 
with section 9 (f), (g), and (h) of the act. (See 
sec. 203.3 infra.) 

Sec. 202.3 Compliance with section 9 (/), (g), and 
( h ) of the act .—If a charge (or petition) is filed by a 
labor organization, that labor organization and every 
national or international labor organization of which it 
is an affiliate or constituent unit must have complied 
with section 9 (f) (b) (2) of the act. At the time of 
filing the charge (or petition), or prior thereto or within 
a reasonable period of time thereafter not to exceed 10 
days, the labor organization must present the duplicate 
copy of a letter from the United States Department of 
Labor showing that it has filed the matenal required 
under section 9 (f) and (g) of the act and a declaration 
executed by an authorized agent stating the labor or¬ 
ganization has complied with section 9 (f) (b) (2) and 
setting forth the method by which compliance was made. 

In addition, the labor organization and every national 
or international labor organization of which it is an 
affiliate or constituent unit must have complied with 
section 9 (h) of the act as follows: At the time of filing 
the charge (or petition) or prior thereto, or within a 





55 


reasonable period not to exceed 10 days thereafter, the 
national or international labor organization shall have 
on file with the general counsel in Washington, D. C., 
and the local labor organization shall have on hie with 
the regional director in the region in which the proceed¬ 
ing is pending, or in which it customarily hies cases, a 
declaration by an authorized agent executed contem¬ 
poraneously or within the preceding 12-month period 
listing the titles of all offices of the hling organization 
and stating the names of the incumbents, if any, in each 
such office and the date of expiration of each incumbent’s 
term, and an affidavit from each such officer, executed 
contemporaneously or within the preceding 12-month 
period, stating that he is not a member of the Communist 
Party or affiliated with such party and that he does not 
believe in, and is not a member of nor supports any 
organization that believes in or teaches the overthrow 
of the United States Government by force or by any 
illegal or unconstitutional methods. 

Sec. 202.4 Investigation of charges .—When the 
charge is received in the regional office it is filed, dock¬ 
eted, and assigned a case number. The regional direc¬ 
tor will, on request of the charging party, and may in 
any case cause a copy of the charge to be served upon 
the person against whom the charge is made, but timely 
service of a copy of the charge within the meaning of 
the proviso to section 10 (b) of the act is the exclusive 
responsibility of the charging party and not of the gen¬ 
eral counsel or his agents. The regional director re¬ 
quests the person filing the charge to submit evidence 
in its support. The person against whom the charge is 
filed, hereinafter called the respondent, is asked to sub¬ 
mit a written statement of his position in respect to the 
allegations. The case is then assigned to a member of 
the field staff for investigation, who interviews repre¬ 
sentatives of all parties and those persons who have 
knowledge as to the charges. In the investigation and 
in all other stages of the proceedings, charges alleging 
violation of section 8 (b) (4) (A), (B), and (C) are 
given priority over all other cases in the office in which 
they are pending except cases of like character and 
charges alleging violation of section 8 (b) (4) (D) are 
given priority over all cases except section 8 (b) (4) 
(A), (B), and (C) cases and other cases alleging viola¬ 
tion of section 8 (b) (4) (D). After full investigation, 
the case may be disposed of through informal methods 
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such as withdrawal, dismissal, and settlement; or, the 
case may necessitate formal methods of disposition. 
Some of the informal methods of handling unfair labor 
practice cases will be stated first. 

Sec. 202.5 Withdrawal of charges. —If investigation 
reveals that there has been no violation of the National 
Labor Relations Act or the evidence is insufficient to 
substantiate the charge, the regional director recom¬ 
mends withdrawal of the charge by the person who filed. 
The complainant may also, on its own initiative, request 
withdrawal. If the complainant accepts the recommen¬ 
dation of the director or requests withdrawal on its own 
initiative, the respondent is immediately notified of the 
withdrawal of the charge. 

Sec. 202.6 Dismissal of charges and appeals to gen¬ 
eral counsel. —If the complainant refuses to withdraw 
the charge as recommended, the regional director dis¬ 
misses the charge. The regional director thereupon in¬ 
forms the parties of his action, together with a simple 
statement of the grounds therefor, and the complain¬ 
ant of his right of appeal to the general counsel in Wash¬ 
ington within 10 days. If the complainant appeals to 
the general counsel, the entire file in the case is sent to 
Washington where the case is fully reviewed by the 
general counsel with the assistance of his staff. Follow¬ 
ing such review, the general counsel may sustain the 
regional director’s dismissal, stating the grounds of his 
affirmance, or may direct the regional director to take 
further action. 

Sec. 202.7 Settlements. —Before any complaint is 
issued or other formal action taken, the regional direc¬ 
tor affords an opportunity to all parties for the sub¬ 
mission and consideration of facts, argument, offers of 
settlement or proposals of adjustment, except where 
time, the nature of the proceeding, and the public in¬ 
terest do not permit. Normally prehearing confer¬ 
ences are held, the principal purpose of which is to dis¬ 
cuss and explore such submissions and proposals of ad¬ 
justment. The regional office provides Board-prepared 
forms for such settlement agreements, as well as printed 
notices for posting by the respondent. These agree¬ 
ments, which are subject to the approval of the regional 
director, provide for die withdrawal of the charge by the 
complainant at such time as the respondent has com¬ 
plied with the terms of the settlement agreement. 
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Proof of such compliance is obtained by the regional 
director before the case is closed. If the respondent 
fails to perform his obligations under the informal agree¬ 
ment, the regional director may determine to institute 
formal proceedings. 

Sec. 202.8 Complaints .—If the charge appears to 
have merit and efforts to dispose of it by informal ad¬ 
justment are unsuccessful, the regional director in¬ 
stitutes formal action by issuance of a complaint and 
notice of hearing. In certain types of cases, involving 
novel and complex issues, the regional director, at the 
discretion of the general counsel, must submit the case 
for advice from the general counsel before issuing com¬ 
plaint. The complaint, which is served on all parties, 
sets forth the facts upon which the Board bases its juris¬ 
diction and the facts relating to the alleged violations of 
law by the respondent. The respondent must file an an¬ 
swer to the complaint within 10 days of its receipt, 
setting forth a statement of its defense. 

***** 

Sec. 202.10. Hearings .—Except in extraordinary sit¬ 
uations the hearing is open to the public and usually 
conducted in the region where the charge originated. A 
trial examiner, designated by the chief trial examiner and 
sent from the Washington staff, presides over the hear¬ 
ing. The Government’s case is conducted by an attorney 
attached to the Board’s regional office, who has the re¬ 
sponsibility of presenting the evidence in support of die 
complaint. The rules of evidence applicable in the dis¬ 
trict courts of the United States under the Rules of Civil 
Procedure adopted by the Supreme Court are, so far as 
practicable, controlling. Counsel for the Board, all 
parties to the proceeding, and the trial examiner have 
the power to call, examine and cross-examine witnesses, 
and to introduce evidence into the record. Theymay 
also submit briefs, engage in oral argument, and submit 
proposed findings and conclusions to the trial examiner. 
The attendance and testimony of witnesses and the pro¬ 
duction of evidence material to any matter under inves¬ 
tigation may be compelled by subpena. 

The functions of all trial examiners and other Board 
agents or employees participating in decisions in con¬ 
formity with section 8 of the Administrative Procedure 
Act, are conducted in an impartial manner and any 
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such trial examiner, agent, or employee may at any 
time withdraw if he deems himself disqualified because 
of bias or prejudice. The Board’s attorney has the 
burden of proof of violations of section 8 of the National 
Labor Relations Act and section 222 (f) of the Tele¬ 
graph Merger Act. In connection with hearings sub¬ 
ject to the provisions of section 7 of the Administrative 
Procedure Act: 

(а) No sanction is imposed or rule or order issued 
except upon consideration of the whole record or such 
portions thereof as may be cited by any party and as 
supported by and in accordance with the preponderance 
of the reliable, probative, and substantial evidence; 

(б) Every party has the right to present his case or 
defense by oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such cross-examina¬ 
tion as may be required for a full and true disclosure 
of the facts; and 

(c) Where any decision rests on official notice of a 
material fact not appearing in the evidence in the rec¬ 
ord, any party is on timely request afforded a reason¬ 
able opportunity to show the contrary. 

Sec. 202.11 Intermediate report (recommended de¬ 
cision). —(a) At the conclusion of the hearing the trial 
examiner prepares an intermediate report (recom¬ 
mended decision) stating findings of fact and conclu¬ 
sions, as well as the reasons for his determinations on 
all material issues, and making recommendations as to 
action which should be taken in the case. The trial ex¬ 
aminer may recommend dismissal or sustain the com¬ 
plaint, in whole or in part, and recommend that the 
respondent cease and desist from the unlawful acts 
found and take action to remedy their effects. 

(6) The intermediate report is filed with the Board 
in Washington and copies are simultaneously served 
on each of the parties. At the same time the Board, 
through its executive secretary, issues and serves on 
each of the parties an order transferring the case to the 
Board. The parties may accept and comply with the 
recommendations of the trial examiner, and thus nor¬ 
mally conclude the entire proceedings at this point. 
Or, the parties or counsel for the Board may file excep¬ 
tions to the intermediate report with the Board and may 
also request permission to appear and argue orally be¬ 
fore the Board in Washington. They may also submit 
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proposed findings and conclusions to the Board. Oral 
argument is very frequently granted. 

* * # • * 

Subpabt E— Jurisdictional Dispute Cases Under 
Section 10 (k) of the Act 

Sec. 202.29 Initiation of proceedings to hear and de¬ 
termine jurisdictional disputes under section 10 (k ).— 
The investigation of a jurisdictional dispute under sec¬ 
tion 10 (k) is initiated by the filing of a charge, as de¬ 
scribed in section 202.2, by any person alleging a viola¬ 
tion of paragraph (4) (D) of section 8 (b). 

Sec. 202.30 Investigation of charges; withdrawal of 
charges; dismissal of charges and appeals to Board .— 
These matters are handled as described in sections 202.3 
to 202.7, inclusive. Cases involving violation of para¬ 
graph (4) (D) of section 8 (b) are given priority over all 
other cases in the office except cases under paragraphs 
(4) (A), (4) (B), and (4) (C) of section 8 (b). 

Sec. 202.31 Initiation of formal action; settle¬ 
ment. —If, after investigation, it appears to the regional 
director that further proceedings should be instituted, 
he issues a notice of filing of the charge together with a 
notice of hearing which includes a simple statement of 
issues involved in the jurisdictional dispute and which is 
served on all parties to the dispute out of which the un¬ 
fair labor practice is alleged to have arisen. The hear¬ 
ing is scheduled for not less than 10 days after service of 
the notice of hearing. If within 10 days after service 
of the notice of hearing, the parties present to the re¬ 
gional director satisfactory evidence that they have ad¬ 
justed or agreed upon methods of voluntary adjustment 
of the dispute, the regional director withdraws the notice 
of hearing and either permits the withdrawal of the 
charge or dismisses the charge. The parties may agree 
on an arbitrator, a proceeding under section 9 (c) of the 
act, or any other satisfactory method to resolve the 
dispute. 

Sec. 202.32 Hearing. —If the parties have not ad¬ 
justed the dispute or agreed upon methods of voluntary 
adjustment, a hearing, usually open to the public, is held 
before a hearing officer. The hearing is nonadversary 
in character, and the primary interest of the hearing offi¬ 
cer is to insure that the record contains as full a state¬ 
ment of the pertinent facts as may be necessary for a 
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determination of the issues by the Board. All parties 
are afforded full opportunity to present their respective 
positions and to produce evidence in support of their 
contentions. The parties are permitted to argue orally 
on the record before the hearing officer. At the close of 
the hearing, the case is transmitted to the Board for de¬ 
cision. The hearing officer prepares an analysis of the 
issues and the evidence but makes no recommendations 
in regard to resolution of the dispute. 

Sec. 202.33 Procedure before the Board. — The 
parties have 7 days after the close of the hearing to file 
briefs with the Board and to request oral argument 
which the Board may or may not grant. The Board 
then considers the evidence taken at the hearing and the 
hearing officer’s analysis together with any briefs that 
may be filed and the oral argument, if any, and issues 
its certification of the labor organization or the par¬ 
ticular trade, craft, or class of employees which shall per¬ 
form the particular work tasks in issue. 

Sec. 202.34 Compliance with certification; further 
proceedings. —After the issuance of certification by the 
Board, the regional director in the region in which the 
proceeding arose communicates with the parties for the 
purpose of ascertaining their intentions in regard to 
compliance. Conferences may be held for the purpose 
of working out details. If the regional director is satis¬ 
fied that parties are complying with the certification, he 
dismisses the charge. If the regional director is not 
satisfied that the parties are complying, he issues a com¬ 
plaint and notice of hearing, charging violation of section 
8 (b), (4) (D) of the act, and the proceeding follows 
the procedure outlined in sections 202.8 to 202.15. 
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BRIEF FOR THE APPELLEE. 


Introduction. 

Appellants appeal to this Court from an order of the 
United States District Court for the District of Columbia 
which granted the relief prayed for by appellee in his 
“Complaint For Injunction” (R. 19-20; R. 1-7). 

The grounds upon which the jurisdiction of the Dis¬ 
trict Court was predicated have been correctly stated on 
page 2 of the Appellants’ Brief, to which need only be - 
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added that such jurisdiction rested upon the further 
ground that this action arises out of a law regulating com¬ 
merce, namely, the National Labor Relations Act. 1 

There is no need, here, to enlarge upon the “Statement 
Of The Case” which has been fully set forth on pages 2-4 
of Appellants * Brief. 

Summary of Argument. 

L 

This case involves the interpretation, construction and 
application of Section 10(k) of the National Labor Rela¬ 
tions Act The question before this Court is whether the 
District Court erred in the interpretation it placed upon 
that statutory provision (R. 16-18). 

Section 10 of the Act is entitled “Prevention of Unfair 
Labor Practices” and it sets forth, in its various subsec¬ 
tions, the manner in which unfair labor practice charges 
shall be dealt with by the National Labor Relations Board 
(hereinafter referred to as “the Board”). Section 10(b) 
provides that the Board “shall have power” to issue com¬ 
plaints based upon the charges that have been filed with 
it This subsection does not specify any particular charges 
and applies to all the unfair labor practice charges that 
are listed in Section 8 of the Act However, certain other 
subsections of Section 10 particularize the course of con¬ 
duct to be followed by the Board when certain specific 
types of unfair labor practice charges are filed. 

Section 10 (k) is just such a subsection. It specifically 
“empowers and directs ” the Board to “hear and deter¬ 
mine” the dispute out of which an unfair labor practice 
charge within the meaning of Section 8(b)(4)(D) of the 
Act has arisen. 


*61 Stat. 136, 29 U. S. C. Supp. I, Secs. 141, et seq., 
hereinafter referred to as “The National Labor Relations 
Act” or “the Act”. 
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Thus, while Section 10(b) is general and gives the 
Board the discretionary power of issuing (or refusing to 
issue) a complaint, Section 10(k) is specific as far as an 
8(b)(4)(D) charge is concerned and fixes upon the Board 
the mandatory duty of hearing and determining the dis¬ 
pute which gave rise to the charge. Instead of cutting 
Section 10(k) adrift from its “physical and logical*'* re¬ 
lationship to other parts of the Act (as appellants con¬ 
tend, pp. 5, 8 of Appellant’s Brief), the construction 
placed upon Section 10(k) by the District Court and urged 
by Appellee does just the opposite. It gives effect to the 
mandatory wording of Section 10(k) (which applies spe¬ 
cifically to an 8[b] [4] [D] charge) by contrasting that 
wording with the permissive, discretionary wording of 
Section 10(b) (which applies generally to all unfair labor 
practice charges). Where Congress has used permissive 
language in one section of the Act and mandatory lan¬ 
guage in another, the very distinction thus raised must 
result in the mandatory words being accorded their full 
effect. 

The Appellants attempt to weaken the mandatory im¬ 
port of Section 10 (k) by intermingling that import with 
the discretionary and permissive language of Section 
10(b) and so pervading the former with the latter as to 
divest Section 10(k) of any of its force and meaning. This 
introduction of a statutory Delilah to shear the locks and 
drain the strength of a statutory Samson should not be 
accorded judicial sanction. 

The very construction placed upon Section 10(k) by 
the District Court and by Appellee herein has actually been 
placed upon that Section by the National Labor Relations 
Board itself! Although this is the first time that the in¬ 
terpretation of Section 10(k) has come before an Appel¬ 
late Court, that Section has been construed, interpreted 
and applied by the Board itself in several cases ( Matter 
of Moore Drydock Co., 81 NLRB No. 169; Matter of Ju¬ 
neau Spruce Corp 82 NLRB No. 71; Matter of Irwin- 
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Lyons Lumber Company, 82 NLRB No. 107; Matter of 

Westinghouse Electric Corporation, 83 NLRB No.. 

Case No. 21-CD-19). 

In the first two of these cases above cited, the major¬ 
ity of the Board not only ruled that Section 10(k) is man¬ 
datory but that the Board cannot, under that Section, ex¬ 
ercise the investigatory powers (which it exercises in the 
course of its discretionary power under Section 10 [b] of 
the Act) to discover whether a prima facie case exists 
before it will proceed with a hearing. That very issue 
arose in the Moore Dry dock Co. case, supra , and a minor¬ 
ity of the Board took the position now taken by the Ap¬ 
pellants, while the majority of the Board interpreted Sec¬ 
tion 10(k) exactly as does Appellee herein. It was pointed 
out by the majority of the Board in that case that Section 
10(k) precludes a Board investigation to discover a prima 
facie case before conducting a hearing because that Sec¬ 
tion specifically uses the language “whenever it is 
charged” rather than “whenever it is found.” 

This Court, then, is faced with the strange situation 
of a Government Agency urging a statutory construction 
which that Agency, itself, in its own formal decisions, has 
rejected. 

Appellants’ contention that, conceding Section 10(k) 
mandatorily directs the Board to hear and determine the 
jurisdictional dispute giving rise to the 8(b)(4)(D) charge, 
the Board nevertheless has the power to investigate the 
charge to establish a prima facie case (see pp. 16-21 of 
Appellant’s Brief) completely emasculates Section 10(k). 
Thus, if the Board investigates an 8(b) (4) (D) charge and 
decides not to hear and determine the dispute out of 
which that charge arose, it can thwart and flout the man¬ 
date of Section 10(k) by invariably proclaiming that, in 
its opinion, no prima facie case exists. The argument o£ 
Appellants, therefore, boils down to this: Although Section 
10(k) is mandatory, the Board must be given the dis¬ 
cretion of determining when the mandatory duty is fixed 
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upon it. Acceptance of this argument of Appellants com¬ 
pletely vitiates and nullifies the plain, unambiguous word¬ 
ing of Section 10(k) and relegates that statutory provision 
to the sort of impotence which is the antithesis of what 
Congress intended. 

The underlying basis of the Appellants’ strained and 
tortured construction of Section 10(k) is administrative 
expediency. However cogent such an argument might be 
before a legislative body, it is an argument that has con¬ 
sistently been rejected by the Courts. Statutes should be 
revised to meet administrative objections only by the leg¬ 
islative body that has created them. No Government 
Agency should be permitted successfully to secure the aid 
of a Court to suspend, vitiate, nullify or qualify a legis¬ 
lative enactment in order to ease the administrative bur¬ 
dens that enactment has fixed upon such agency. 

The entire legislative history of Section 10(k) will 
demonstrate that Congress was well aware of the admin¬ 
istrative burden it was placing upon the .Board by the en¬ 
actment of Section 10(k). Congress nevertheless went 
ahead with its enactment. The original draft of Section 
10(k) had called for the Board to appoint arbitrators to 
hear and determine the jurisdictional disputes giving rise 
to the 8(b)(4)(D) charge for the expressed purpose of 
relieving the Board of the administrative burden com¬ 
plained of by Appellants. 

But, in conference, the provision for the appointment 
of arbitrators was deleted and the Board was given the 
duty of hearing and determining the jurisdictional dispute 
giving rise to the 8(b)(4)(D) charge. When this change, 
wrought in conference, was announced on the Senate floor 
on June 6, 1947, this change was not disputed either at 
that time or later. 2 And so the Board was fixed with a 
duty of which it now complains and which it tries to escape 
by administrative violation of the statute, a violation to 

2 See 93 Congressional Record 6665. 
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which it now seeks judicial sanction by urging upon this 
Court a construction of Section 10(k) that flies in the face 
of the plain, unambiguous wording of that section, that 
controverts the intention of Congress, and which was re¬ 
jected by the Board itself in its own official decisions. 

It is reasonable to conclude that if Section 10 (k) man- 
datorily fixes a duty upon the Board, that duty cannot be 
shirked by interposing the powers of the General Counsel. 
The General Counsel has final authority “on behalf of the 
Board” to investigate charges and issue complaints (Sec¬ 
tion 3[d] of the National Labor Relations Act). Since this 
authority is exercised on behalf of the Board, it is obvious 
that where the latter has no discretionary powers in 
cases where Section 10(k) comes into play, it cannot cre¬ 
ate such powers in the General Counsel and, thereby, 
abandon its statutory duty to hear and determine the ju¬ 
risdictional dispute out of which an 8(b)(4)(D) charge 
has arisen. The clear mandate of Section 10 (k) cannot 
thus be circumvented. 

The District Court’s construction, interpretation and 
application of Section 10(k) are reasonable and proper. 
They give effect to the plain, unambiguous wording of 
that Section. They also prevent the Board from sub¬ 
stituting its own erroneous administrative rules (created 
for expediency) for a legislative enactment. 

n. 

The failure of the Board to abide by the statutory di¬ 
rection of Section 10(k), to the end that the Appellee has 
been denied the relief which otherwise would have ac¬ 
crued to it if the Board had “heard and determined” the 
jurisdictional dispute giving rise to the 8(b)(4)(D) 
charge, provides a substantial basis for equitable relief. 

Such equitable relief is inherent in the equity powers 
of the Federal Courts. If one who is statutorily entitled 
to an agency hearing and an agency determination is not 
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to have relief for that agency’s violation of its statutory, 
clear and mandatory dnty to conduct such hearing and 
render such determination, then the statute, which cre¬ 
ates such rights and duties, is a nullity. Equity will pre¬ 
vent such result. 

Furthermore, this is just the type of situation where 
the Administrative Procedure Act* operates to give Ap¬ 
pellee the equitable relief which was granted by the Dis¬ 
trict Court. Since, by virtue of Section 10(k) of the Na¬ 
tional Labor Relations Act, agency action is not “by law” 
committed to agency discretion, and since the National 
Labor Relations Act does not preclude judicial review in 
a situation of this sort, the Administrative Procedure Act 
provides for equitable relief. In such a case, according 
to Section 10(e) of the Administrative Procedure Act, the 

Court “shall compel agency action unlawfully withheld 

• • • >» 


Argument. 

POINT L 

The District Court did not err in the interpretation it 
placed upon Section 10 (k) of the National Labor Relations 
Act. 

A. The plain, unambiguous language op Section 10 (k) 

AND ITS “PHYSICAL AND LOGICAL” RELATIONSHIP TO OTHER 
PARTS OF THE ACT UPHOLD THE CONSTRUCTION PLACED 
UPON IT BY THE DISTRICT COURT. 

Section 8 of the National Labor Relations Act lists 
conduct which, if perpetrated by an employer or a labor 
organization, is deemed to be “unfair labor practices”. 

Section 10 of the Act, entitled “Prevention of Unfair 
Labor Practices”, sets forth the manner in which the 


8 60 Stat. 237, 5 U. S. C. A. Secs. 1001 et seq. 
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Board shall deal with charges alleging the commission of 
any of the unfair labor practices listed in Section 8. 

Subsection (a) of Section 10 empowers the Board “as 
hereinafter provided” to prevent any person from en¬ 
gaging in any of the unfair labor practices listed in Sec¬ 
tion 8. 

This term, “as hereinafter provided”, which appears 
in Section 10(a) of the Act, refers to the succeeding sub¬ 
sections of Section 10. 

One of these succeeding subsections is 10(k). It pro¬ 
vides as follows: 

“Whenever it is charged that any person has en¬ 
gaged in an unfair labor practice within the mean¬ 
ing of paragraph (4)(D) of Section 8(b), the 
Board is empowered and directed to hear and de¬ 
termine the dispute out of which such unfair labor 
practice shall have arisen, unless, within ten days 
after notice that such charge has been filed, the 
parties to such dispute submit to the Board satis¬ 
factory evidence that they have adjusted, or agreed 
upon methods for the voluntary adjustment of, the 
dispute. Upon compliance by the parties to the 
dispute with the decision of the Board or upon such 
voluntary adjustment of the dispute, such charge 
shall be dismissed.” (Emphasis supplied.) 

It is obvious beyond argument that Section 10 (k) in¬ 
structs and directs the Board in the specific manner in 
which it must deal with an 8(b) (4) (D) charge solely. Sec¬ 
tion 10(k) has application only to an 8(b)(4)(D) charge 
and to no other. 

Section 8(b)(4)(D), the unfair labor practice charge 
referred to in Section 10 (k) and involved in this action, 
provides as follows: 
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“It shall be an unfair labor practice for a labor 
organization or its agents- 

(4) to engage in, or to induce or encourage the 
employees of any employer to engage in, a strike 
or a concerted refusal in the course of their em¬ 
ployment to use, manufacture, process, transport, 
or otherwise handle or work on any goods, articles, 
materials, or commodities or to perform any serv¬ 
ices, where an object thereof is: * # * (D) forcing 
or requiring any employer to assign particular work 
to employees in a particular labor organization or 
in a particular trade, craft, or class rather than to 
employees in another labor organization or in an¬ 
other trade, craft, or class, unless such employer 
is failing to conform to an order or certification of 
the Board determining the bargaining representa¬ 
tive for employees performing such work.” 

Section 8(b)(4)(D) describes what is commonly called 
the “jurisdictional dispute”. (See Matter of Moore Dry- 
dock Co., 81 NLRB No. 169, footnote 6; 93 Cong. Rec. 
4255.) 

While Section 10 (k), supra, has specific application to 
an 8(b)(4)(D) charge, Section 10(b) of the Act instructs 
the Board in the manner in which it must deal with “any” 
unfair labor practice charge. Thus, the pertinent portion 
of Section 10(b) provides as follows: 

“Whenever it is charged that any person has en¬ 
gaged in or is engaging in any such unfair labor 
practice, the Board, or any agent or agency desig¬ 
nated by the Board for such purposes, shall have 
power to issue and cause to be served upon such 
person a complaint stating the charges in that re¬ 
spect * • * ” (Emphasis supplied.) 










10 


There are obvious and apparent differences between 
Section 10(b) and Section 10(k): 

(1) Section 10(b) applies generally to all charges of 
unfair labor practices; while Section 10(k) applies spe¬ 
cifically and solely to an 8(b)(4)(D) charge. 

(2) Section 10(b) states that, in dealing with charges 
of unfair labor practices, the Board “shall have power” 
to issue a complaint (thereby using permissive language); 
while Section 10(k) states that, in dealing specifically with 
an 8(b)(4)(D) charge, the Board is “empowered and 
directed” to hear and determine the dispute out of which 
the unfair labor practice arose (thereby using manda¬ 
tor^ language). 

(3) Section 10(b) states that the Board “or any 
agent or agency designated by it” shall have the power 
to issue a complaint; while Section 10(k) imposes upon 
the Board alone, with no provision for delegation, the man¬ 
datory duty of hearing and determining the dispute giv¬ 
ing rise to an 8(b)(4)(D) charge. 

(4) Section 10(b) contemplates a complaint issuing; 
while Section 10 (k) directs a hearing and determination, 
with the Board dismissing the charge (not the complaint) 
if the parties accept the Board’s determination or reach 
a voluntary settlement. 

The above differences between Section 10(b) and Sec¬ 
tion 10(k) lead reasonably and logically to the following 
conclusion: That Section 10(k) mandatorily fixes upon 
the Board the duty to hear and determine the dispute giv¬ 
ing rise to an 8(b)(4)(D) charge, that the discretion of 
the Board (inherent in Section 10[b]) to issue or refuse 
to issue a complaint , does not extend to a dispute giving 
rise to a charge alleging an 8(b)(4)(D) unfair labor prac¬ 
tice, since such charge can be dismissed only if the par- 
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ties accept the Board’s determination or voluntarily set¬ 
tle their dispute, and that the mandatory duty of the Board 
is not capable of being delegated to agents. 

In accordance with a well-settled rule of statutory in¬ 
terpretation and construction, the plain, unambiguous 
language of Section 10(k) should be given the effect such 
language clearly imports. 4 We are helped by remember¬ 
ing Mr. Justice Holmes’ observation in Roschen v. Ward, 
279 U. S. 337, 339, that “ • • • there is no canon against 
using common sense in construing laws as saying what 
they obviously mean”. 

The use of the phrase “empowered and directed”, 
especially “directed”, in Section 10(k), when contrasted 
with the permissive phrase “shall have the power”, used 
in Section 10(b), indicates the mandatory import of Sec¬ 
tion 10(k). The word “directed” is mandatory. 

State ex rel. Frohmiller v. Hendrix, et al., 59 Ariz. 
184, 124 P. (2nd) 759. 

See also: 

Parish v. MacVeigh, 214 IJ. S. 124; 

U. S. v. Dimmich, 112 F. 350 (D. C. N. D. Cal.); 

U. S. Sugar Equalization Board v. P. DeRonde <& 
Company, 7 F. (2d) 981 (C. A. 3). 

Appellants state a salutary rule of statutory interpre¬ 
tation when they proclaim that in interpreting a statute 
a Court must keep in view the purpose and structure of 
the statute and the “physical and logical” relationship 
between its several parts (pp. 8-10 of Appellants’ Brief). 
Appellee has no quarrel with that rule but submits that 

4 U. S. ex rel. Siegel v. Thoman, 156 U. S. 353; Helver¬ 
ing v. St. Louis Southwestern Railway Company, 84 F. 
(2d) 857; Crawford, Statutory Construction, Secs. 158, 
186. 
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the tortnred and far-fetched application of it by appellants 
is not warranted in the instant case. 

Under the guise of applying this salutary rule of stat¬ 
utory interpretation. Appellants attempt to carry over 
into Section 10(k) the same discretionary power it exer¬ 
cises under Section 10(b). If Section 10(k) were worded 
the same as Section 10(b), or if Section 10(k) were am¬ 
biguous, or if Section 10(k) inconclusively or haltingly 
set forth for the Board a course of conduct similar to 
that set forth in Section 10(b), then, perhaps, the con¬ 
struction urged by Appellants might have some justifica¬ 
tion. But Section 10(k) is not worded like Section 10(b); 
it is not ambiguous; it is not inconclusive or halting. It 
is ringingly clear. If Section 10(k) had desired the Board 
to deal with 8(b)(4)(D) charges in the same discretionary 
manner that all other charges may be dealt with under 
Section 10(b), then Section 10(k) would have used the 
language employed in Section 10(b). It would have used 
the expression “shall have power to hear and determine” 
instead of “is empowered and directed to hear and de¬ 
termine.” 

Appellants should not be permitted to muddy the 
clear, mandatory purpose expressed in Section 10(k) with 
discretionary power imported from another section of the 
Act which is worded so differently. The discretion in¬ 
herent in Section 10(b) is not ambulatory and capable of 
trespassing upon and pervading the confines of a section 
so mandatorily worded as Section 10(k). “Discretion is 
not unconfined and vagrant. It is canalized within banks 
that keep it from overflowing” (Cardozo, «/., in Panama 
Refining Co. v. Ryan , 299 U. S. 388 at p. 441). 

Instead of applying what Appellants term “an atomis¬ 
tic theory of statutory construction” (Appellants’ Brief, 
p. 8), Appellee correctly applies the “salutary” rule 
enunciated by Appellants with appropriate citations (Ap¬ 
pellants’ Brief, p. 8, footnote 4 on p. 9). For the place 
of Section 10(k) in the entire context of the Act indicates 
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the clearly contrasting language- of that subsection with 
the language of other subsections of Section 10, where 
the powers of the Board, to prevent unfair labor practices 
are spelled out. Therefore, the relation * * physical and 
logical 7 ’ of Section 10(k) to the remaining portions of 
that section indicates conclusively that the Board has 
been instructed to proceed in one manner when the issuing 
of complaints is involved and in another manner when an 
8(b)(4) (D) charge is involved. 

The observations above lead to the application of 
another- well-settled canon of statutory interpretation. 
Where Congress has used permissive language in one 
section of the Act (as it has in Section 10[b]) and has 
used mandatory language in another section of the Act (as 
it has in Section 10[k]), the very distinction thereby made 
conclusively indicates- that Congress intended the latter 
to have the effect which its language imports. 

U. Si ex rel. Siegel v. Thoman, supra; 

Federal Land Bank of Illinois v. Hansen, 113 F. 
(2d) 82 (C. A. 2); 

Talbot v. Board of Education, 14 N. Y; S. (2d) 
340, 171 Misc. 974; 

50 American Jurisprudence, p.< 51; 

Black, Interpretation of Laws, p. 145; 

3 Sutherland, Statutory Construction, p. 116. 

Another facet of this same canon of construction, has 
often been expressed as follows: 

4 ‘When a statute contains separate provisions, 
one special and the other general, the latter will 
not be construed as including the fonner, but the 
special statute will be regarded as in the nature 
of. an exception to the general one 77 ( People v. 
Gorman, 231 N. Y. S. 85, 88,133 Misc. Rep. 161). 
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It is plain that the clear, unambiguous language of 
Section 10(k) supports the interpretation placed thereon 
by the District Court It is equally clear that the “physi¬ 
cal and logical” relation of Section 10(k) to the remainder 
of that section and its place in the context of the Act un¬ 
derscores the contrasting language applied specifically to 
an 8(b)(4)(D) charge and impels the logical and only 
reasonable conclusion that Congress intended that sec¬ 
tion to have the effect its mandatory language imports. 
Application of the various canons of construction, as well 
as the unambiguous language of Section 10 (k), indicate 
that the District Court did not err in its interpretation of 
Section 10(k). 

B. Section 10 (k) has been interpreted by the National 

Labor Relations Board to have the same meaning 

AND EFFECT GIVEN TO THAT PROVISION BY THE DISTRICT 

Court below. 

Other than the District Court below, no other Court 
has had occasion to interpret Section 10(k) of the Act. 
But the National Labor Relations Board, in the course of 
administering the Act, has been confronted with the very 
same problem of interpretation that faces this Court. 
The Board wrestled with this problem in the cases of 
Matter of Moore Drydock Company, 81 NLRB No. 169 and 
Matter of Juneau Spruce Corporation, 82 NLRB No. 71. 
The very arguments presented before this Court (and be¬ 
fore the District Court below) were threshed out before 
the Board in those cases. And although these cases de¬ 
cided by the Board are not necessarily binding upon this 
Court, nevertheless Courts have “regarded as a legitimate 
aid in interpreting a statute the construction which the 
department charged with its execution has put upon it”. 
(“The Supreme Court and Administrative Practices”, 46 
Harvard L. R. 1006; see also Note in 40 Harvard L. R. 
469; Albertsworth, “Judicial Review of Administrative 
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Action”, 35 Harvard L. R. 127; U. 8. v. Midwest OH Co., 
236 U. S. 459; U. S. v. Jackson, 286 U. S. 183; 193).* Fur¬ 
thermore, these cases will indicate the unsoundness of the 
arguments presented by' Appellants herein (the Board) 
in straining to substantiate a construction of Section 10 (k) 
which the Board, itself, has rejected in its own formal de¬ 
cisions. These cases cast valuable light upon the worth 
and sincerity of Appellants ’ position-in the instant case. 

A close examination of the aforementioned cases re¬ 
veals two things: 

(1) The .Board arrived at the same conclusion-arrived 
at by the District Court below; 

(2) The Board specifically rejected the contention 
(which, as Appellants herein, they so* strenuously urge 
upon this Court),that Section 10(k) gives the Board the 
discretion (disguised as investigatory power) to determine 
whether a filed 8(b)(4)(D) charge states a prima facie 
case before the Board will perform its mandatory duty 
to “hear and determine” the dispute which gave rise to 
that charge. 

• 

In Matter of Moore Drydock Company, supra, that 
Company filed an 8(b)(4)(D) unfair labor practice charge 
with the Board’s Regional Director for the Twentieth: 
Region. This charge alleged that the International As¬ 
sociation of Machinists had violated Section 8(b)(4)(D) 
of the Act by picketing a vessel undergoing repairs > by 
the Company with the object of inducing the Company to 
employ only members of the International Association of 
Machinists instead of members of the United 'Steelworkers 
of America who were doing 'the work. The charge was- 
dealt with in accordance with Section 10(k) of the Act. - 

Board Member Houston, took the position that the • 
Board need not conduct a hearing in that matter.'. An- . 
swering this contention, the Board said: 
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“One of our dissenting colleagues, Member Hou¬ 
ston, takes the position that although the conduct, 
if proved, might be violative of Section 8(b)(4)(D), 
he does not agree that the Board is empowered by 
Section 10(k) to ‘hear and determine * the dispute 
which gave rise to that conduct. He would inter¬ 
pret the language, ‘whenever it is charged that any 
person has engaged in an unfair labor practice with¬ 
in the meaning of paragraph 4(D) of Section 8(b), 
the Board is empowered and directed to hear and 
determine the dispute • • * * to mean that the 
Board must invoke Section 10(k) only in certain 
situations. (Emphasis added.) This view obvi¬ 
ously grants to the Board discretion to determine 
J to what situations Section 10(k) applies in face of 
the mandatory import plainly implicit in the use 
of the term ‘directed* which carries no such con¬ 
notation. 

We have examined the reference to legislative 
history cited by out colleague but find no such clear 
expression therein that would, in our opinion, grant 
the Board the authority to override the unequivocal 
language of the statutory provision.*’ 

The Appellants, in the instant case, attempt to soft 
pedal the word “directed** appearing in Section 10(k). 
Thus, in footnote 7 on pages 10, 11 of Appellants* Brief, 
it is stated that this provision originally omitted the word 
“directed** but later, “without explanation**, the Senate 
Committee added the word “directed**. 

But, in Matter of Moore Drydock Company, supra, the 
Board took a view which indicated that it attached much 
more importance, than it does before this Court, to the 
fact that the word “directed** was first absent but later 
added to Section 10(k). The Board said that this cir¬ 
cumstance was “not fortuitous**. Thus, in footnote 6 in 



Matter of Moore Drydock Company, supra, the Board 
said: 

“The use of the term, ‘directed’ in Section 10(k) 
is not fortuitous. In the original Morse bill (S. 858), 
the predecessor section to Section 10 (k) contained 
the following language, ‘Whenever it is charged 
that any person has engaged in an unfair labor 
. practice within the meaning of paragraph (2) (A) 
of section 8(b) (now Section 8[b] [4] [D]), the 
Board is empowered to hear and determine the 
dispute * * * ’ (Emphasis added.) (93 Cong. Rec. 
987, March 10, 1947.) When the bill was reported 
out by the Senate as S. 1126 the language had been 
changed to include ‘directed’ and reads, ‘When¬ 
ever it is charged that any person has engaged in 
an unfair labor practice within the meaning of 
> paragraph 4(D) of Section 8(b), the Board is em¬ 
powered and directed to hear and determine the 
dispute • * * ’ With respect to the meaning of the 
term ‘directed’, adopted here, see United States v. 
Dimmich, 112 F. 350, 351; Parish v. MacVeigh, 214 
U. S. 124; United States Sugar Equalization Boa/rd 
v. P. Be Ronde <& Company, 7 F. 2d 981; State ex 
rel. Frohmiller v. Hendrix, 124 P. 2d 768, 771.” 

In Malter of Juneau Spruce Corporation, 82 NLRB ; 
No. 71, a case which also involved an 8(b)(4)(D) charge 
coming before the Board for a hearing and determination 
under Section 10(k), the Board reiterated its position 
that Section 10(k) is mandatory. The Board said: 

“Our dissenting colleagues, although conceding 
that a jurisdictional dispute within the meaning of ‘ 
Section 8(b)(4)(D) is involved, would not proceed' 
under Section 10(k), because in their view the 4 
Company is not neutral in the controversy. We do 
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not agree. We have held in the Moore Drydock 
Company case that, reading Sections 8(b)(4)(D) 
and 10(k) together, as we are required to do by 
the amended Act, the Board has no choice but to 
proceed ‘to hear and determine’ the dispute out of 
which the alleged unfair labor practice arose. The 
purposeful postponement of further proceedings 
(during the initial 10-day period); the opportunity 
afforded the rival unions to reach a settlement or 
to agree upon methods for reaching an adjustment 
of the dispute; the requirement that the charge be 
dismissed upon a showing that the dispute had been 
settled (during the initial stage) or compliance 
effected after the Board decision (the determina¬ 
tion of dispute such as that made here), all lend 
persuasive support to the view that Congress in¬ 
tended the Board first to attempt to resolve the con¬ 
troversy by means of a Section 10(k) determina¬ 
tion. It is only where it still is necessary thereafter 
to proceed with the unfair labor practice charge 
under Section 8(b)(4)(D)—in the event of non- 
compliance, for example, with the Determination 
of Dispute—that a complaint may be issued under 
Section 10(b). Thus, a Section 10(k) hearing has 
an effective function, and the Board a definite re¬ 
sponsibility to discharge thereunder, to obviate the 
conventional unfair labor practice proceeding 
through a statutory device for expediting adjust¬ 
ment of such disputes.” 

Appellants contend (p. 26, Appellants’ Brief) that in 
the Moore Drydock Company and Juneau Spruce Corpo¬ 
ration cases, supra , the Board “interpreted Section 10(k) 
as requiring it to heaT and determine a jurisdictional dis¬ 
pute only if administrative investigaton of the 8(b) (4) (D) 
charge (which arises therefrom) reveals that there appears 
to be a violation of 8(b)(4)(D).” And to substantiate 



19 


this contention Appellants quote (in footnote 35, p. 25 of 
Appellants ’ Brief) from the opinion of Board Member 
Murdoch who was one of the dissenting minority in the 
Moore Drydock Company case. Member Murdock had 
said, “ * * * the charge referred to must be one that has 
at least prima facie merit.” And, commenting on this 
statement, the Appellants say: 

“This statement was not challenged in the ma¬ 
jority opinion” (footnote 35, p. 25 of Appellants’ 
Brief). 

As a matter of fact, however, the majority of the 
Board did challenge the above-quoted statement of Mem¬ 
ber Murdock. And, in so challenging that statement, the 
Board throttled the contention of the Appellants that Sec¬ 
tion 10(k) calls for administrative investigation to reveal 
a prima facie case before a hearing must be undertaken 
by the Board. Fot, in footnote 3 of the Moore Drydock 
Company case, the Board said: 

“Although the LA.M. contended, at the hearing 
and in its brief, that in the absence of a prior un¬ 
fair labor practice finding -the Board is unable to 
proceed under Section 10 (k), it withdrew this con¬ 
tention during oral argument In any event, we 
find no merit in it. Section 10 (k) uses the lan¬ 
guage * whenever it is charged’ rather than ‘when¬ 
ever it is found’ or a similar reference to a person 
who ‘has engaged in an unfair labor practice with-v 
in the meaning of paragraph 4(D) of Section 8(b).’ 
The word ‘charged’ is suggestive of an allegation 
rather than a finding or determination. We con¬ 
clude that that is all that is required before the 
Board may proceed to determine the dispute under 
Section 10(k).” (Emphasis supplied.) 
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Investigation to reveal a prima facie case necessarily, 
and in the nature of things, means that a “finding” that 
a prima facie case exists must be made. Since the Board 
expressly rejected any procedure leading to a “finding”, 
and concluded, instead, that an “allegation” is “all that 
is required,” it is obvious that Appellants* contention 
herein was specifically cast aside as untenable by the 
Board itself. 

Further evidence that the Board realized that Section 
10(k) did not apply merely to an 8(b)(4)(D) charge 
which was investigated and found to have prima facie 
merit, will be found in footnote 6 of the Juneau Spruce 
Corporation case. In that footnote, the Board discussed 
the legislative background of Section 10(k), showing how 
amendments first proposed arbitrators to carry out the 
duties now fixed upon the Board and then were replaced 
by the present Section 10(k). The Board pointed out, in 
that footnote: 

“It is significant that neither the proponents nor 
the opponents of the amendments at any time dur¬ 
ing the legislative deliberations ventured the sug¬ 
gestion that Section 10(k) did not apply to all 
charges filed under Section 8(b) (4) (D), or that it 
was intended to apply only to specialized situations 
such as ‘overlapping certifications*, as contended 
by the Company here.** 

It is apparent, therefore, that the BoaTd, in its own 
official decisions (above discussed), took the position of 
the District Court below, namely, that Section 10(k) was 
mandatory. Furthermore, the Board, in those cases, thrust 
aside the contention of Appellants herein, and refused to 
sanction the proposition that Section 10(k) calls for a 
preliminary finding of a prima facie case before the Board 
will proceed to hear and determine the dispute in question 
in accordance with the mandate of Section 10(k). 
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It need only be pointed out, from a purely logical 
viewpoint, that if the Appellants’ interpretation of Sec¬ 
tion 10(k) is adopted, that Section will be robbed of its 
mandatory content To illustrate this, we must return -to 
a consideration of Section 10(b) and distinguish it from 
Section 10(k) in the light of the Board’s use of its inves¬ 
tigatory powers. 

There is no doubt that the Board, under Section 10(b) 
has the discretion of issuing or refusing to issue a com¬ 
plaint, and the Courts have so held.® How is that discre¬ 
tion to be exercised T Naturally, it is not dependent upon 
whim or caprice. It is based upon an investigation.® If 
this investigation indicates the existence of a prima facie 
case, a complaint will issue, while if the investigation re¬ 
veals that no evidence exists which warrants the issuance 
of a complaint, none will issue. And, the exercise of dis¬ 
cretion to refuse to issue a complaint is not reviewaWe in 
the Courts. 7 The discretion residing in the Board, under 
Section 10(b), is derived from the language of that sec¬ 
tion which says that the Board ‘‘shall have power” etc. 

On the other hand. Section 10(k) is mandatorily 
worded and has mandatory import, as has been established 
in the foregoing portions of this Brief. If an 8(b)(4)(D) 
charge is filed and if (as the Appellants herein assert) the 
Board or its agents may investigate the charge to dis¬ 
cover the existence of a prima facie case, then there is no 
difference between the operation of Section 10(b) and 
Section 10(k). Because, if the Board decides no prima 
facie case exists, it will not hold a hearing or make a de¬ 
termination as required by Section 10(k). And if it finds 

® Jacobsen v. NLRB, 120 F. (2d) 96; NLRB v. Federal 
Engineering Co., 153 F. (2d) 233; NLRB v. Indiana & 
Michigan Elec. Co., 318 U. S. 9, 18; NLRB v. Barret Co., 
120 F. (2d) 583. 

® NLRB, Rvles and Regulations (Series 5 ), Sec. 203 . 15 . 

7 See cases cited in footnote No. 5, supra. 
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that a prinia facie case does exist, it trill hold the hearing 
and make the determination required of it 

Thus, using the device of an investigation to discover 
the existence of a prima facie case, the Board actually, 
and in Teality, is emasculating the mandatory content of 
Section 10(k) and is substituting in its place the very 
same discretion it employs under the permissive language 
of Section 10(b). 

Employing such a device the Board could readily ease 
the burdens placed upon it by shutting down on 10(k) 
hearings as a matter of discretion or it could hand-pick 
jurisdictional disputes cases for hearing. The very argu¬ 
ments uTged by the Appellants regarding “expediency” 
point up the potentialities of Board destruction of the 
express Congressional intent. 

As a matter of fact, in the case at bar, the Board 
(through its agents) unwittingly showed that, despite the 
difference in language between Section 10(b) and Section 
10 (k), the Board treats a case coming under the latter 
section exactly as it treats cases under Section 10(b). 
Exhibit C to the Appellee’s “Complaint for Injunction” 
(R. 12) contains the Regional Director’s dismissal of the 
8(b)(4)(D) charges filed in this case, wherein he said: 

“As a result of the investigation, it does not ap¬ 
pear that there is sufficient evidence of violations to 
warrant further proceedings at this time and I am, 
therefore, refusing to issue complaint in this mat¬ 
ter (Emphasis added.) 

Thus, the very case at bar illustrates how, through the 
use of investigatory powers not provided for by Section 
10(k), the Board’s agent has completely misunderstood 
and misapplied his functions. For he refused to issue a 
Complaint, when Section 10 (k) specifically commands the 
holdiug of a hearing and specifically has no reference 
whatsoever to complaints. The very case at bar illus- 
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trates the abuse that arises ■when the Board (through its 
agents) attempts to import into Section 10(k) the proce¬ 
dure that is permissible under Section 10(b) and which 
the language of Section 10(k) precludes. 

It is obvious, therefore, that the investigatory “process 
upon which the Board bases the discretion it exercises 
under Section 10(b) would, if transplanted into Section 
10 (k), emasculate the latter and fleeee it of its mandatory 
content. 

It is submitted that Section 10(k) has been construed 
and interpreted by the Board to have the same meaning 
placed upon it by the District Court below. It is, further, 
submitted that, in its own decisions, the .Board has for¬ 
mally rejected Appellants* contention that Section 10(k) 
requires a preliminary investigation of an 8(b)(4)(D) 
'charge to discover the existence of a prima facie case 
before proceeding with the duty, mandatorily placed upon 
it, to hear and determine the dispute involved. And, 
finally, it is submitted that acceptance of such contention 
urged by Appellant would have the practical and realistic 
effect of injecting discretion into Section 10(k), from which 
Congress expressly expunged it, and would rob that sec¬ 
tion of the meaning with which its language endows it. 

C. Administrative expediency, which lies at the root 
of Appellants’ interpretation of Section 10(k), 

SHOULD NOT BE PERMITTED TO OVERRIDE THE PLAIN MEAN¬ 
ING OF THE LANGUAGE AND PERVERT THE PURPOSE OF THAT 
SECTION. 

Throughout its Brief, Appellants argne that, from an 
administrative standpoint, its interpretation of Scfttinn 
10(k) is the only practical interpretation (Appellants* 
Brief, pp. 5, 6, 19, 20). The Board fears that giving -Sec¬ 
tion 10(k) the obvious meaning its language imports 
would “stultify administration** (Appellants* Brief, “p. 
5). It cites the amount of charges filed with it that it 
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would have to entertain if the District Court’s judgment 
be upheld (Appellants’ Brief, pp. 19, 20). 

This is a most cogent argument to present to Congress 
to amend Section 10(k). However, it is not the function 
of a court of law to usurp the function of the legislature 
and change the plain, unambiguous language of a statute 
to conform to administrative desires. 8 Only if a statute, 
literally interpreted, would lead to absurdity “so gross 
as to shock the general moral or common sense” will a 
■! Court refuse to accord it a literal interpretation.® 

Cardozo, J., in Anderson v. Wilson, 289 U. S. 20, 27, 
fairly answers Appellants’ complaint that the District 
Court’s interpretation of Section 10(k) places an unrea¬ 
sonable administrative burden upon the Board: 

“We do not pause to consider whether a statute 
differently conceived and framed would yield re¬ 
sults more consonant with fairness and reason. 
We take this statute as we find it.” 

And in Frankfurter, “Some Reflections On The Read¬ 
ing Of Statutes”, 47 Col. L. R. 527, 537, we find the fol¬ 
lowing observation which furnishes a complete answer to 
Appellants’ complaint: 

“As a matter of verbal recognition certainly, no 
one will gainsay that the functions in construing a 
statute is to ascertain the meaning of words used 
by the legislature. To go beyond it is to usurp a 
power which our democracy has lodged in its elected 
legislature. The great judges have constantly ad- 

8 “Literal Interpretation Contrary To Apparent In¬ 
tention”, Note in 46 Harvard L. R. 529, 530; Frankfurter, 
“Some Reflections On The Reading of Statutes”, 47 Col. 
L. R. 522, 533. 

• Crooks v. Harrelson, 282 TJ. S. 55, 60. 
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monished their brethren of the need for discipline 
in observing the limitations. A judge must not re¬ 
write a statute, neither to enlarge nor to contract 
it” 

The Board, itself has, on previous occasions, asked 
Courts to reconsider decisions on the ground that such 
decisions would confuse and burden administrative proc¬ 
esses. This argument was specifically rejected by the 
United States Supreme Court in the Board’s petition to 
rehear the case of UAW-AFL v. Wisconsin Employment 
Relations Board, .... U. S.. (BNA Daily Labor Re¬ 

port, 1949: No. 84, p. A-ll, decided May 2, 1949). 

And in Douds \ v. Local 1250, 16 C. C. H. Labor Cases, 
Par. 65, 118_P. (2d), .... (C. A. 2), the Board peti¬ 

tioned the United States Court of Appeals for the Second 
Circuit to rehear the case on the ground that the Court’s 
decision “will cause confusion in administration.” In 
rejecting this argument, Judge Learned Hand said: 

“That may prove true; we were aware of the 
possibility, and mentioned it before; and it is in¬ 
deed a circumstance not to be lightly dismissed in 
interpreting the statute. However, when the mean¬ 
ing is plain, as we think it is, the argument comes 
to no more than that, in granting to minorities the 
• measure of individual representation which it did. 
Congress clogged, and perhaps even frustrated, the 
'• venture as a whole.” 

The statute itself, rather than administrative expedi¬ 
ency, should be the basis of interpretation. The complexi¬ 
ties of modern society have resulted in much power being 
placed in the hands of administrative agencies, but it' is 
well to remember that such power is derived from legisla¬ 
tive grants in the form of law and is not generated from 
within the administrative agency. Therefore, to determine 
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the scope of the power granted, we must look to the law 
which created it and not to the administrative agency’s 
rules or regulations. 

“When Congress passes an Act empowering ad¬ 
ministrative agencies to carry on governmental ac¬ 
tivities, the power of those agencies is circum¬ 
scribed by the .authority granted” ( Stark v. Wick- 
ard, 321 U. S. 288, 303). 

Obviously, therefore, the Board cannot, by its own 
Buies and Regulations, set up a procedure which, as here, 
violates and goes beyond the scope of the statutory com¬ 
mand expressed in Section 10 (k), and then point to these 
Buies and Regulations as the reason for its tortured and 
strained interpretation of Section 10(k) (see Appellants* 
Brief, p. 25). Thus, the Board’s references (on pp. 24, 
.25 of its Brief) to the procedures taken pursuant to Sec¬ 
tions 203.74 and 203.75 of the Board’s Rides and Regula¬ 
tion, Series 5 in the Moore Dry dock and Juneau Spruce 
cases, supra , are mere recitals of steps which had been 
taken. Reliance upon its own procedural rules, formu¬ 
lated by itself, as a reason for adopting its interpreta¬ 
tion of Section 10 (k) is nothing more than an attempt by 
the Board to hoist itself by its own boot straps. 

Neither administrative expediency nor administrative 
promulgations of rules and regulations serve as a basis 
for a court of law to ignore the plain meaning of a stat¬ 
ute and to substitute for such plain meaning an interpre¬ 
tation more consonant with administrative desires. 

An examination into the legislative background and 
history of Section 10(k) indicates conclusively that Con¬ 
gress fixed the duties expressed in Section 10(k) upon the 
Board after it bad rejected certain .amendments winch 
would have alleviated the Board of this burden and would, 
instead, have placed it upon arbitrators. 
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Congress, in 1947, undertook to amend the National 
Labor Relations Act (Wagner Act) and its efforts pro¬ 
duced the Labor-Management Relations Act of 1947. 10 
The bills and deliberations preceding the final enactment 
indicate the several phases through which Section 10(k) 
passed before reaching its present state. 

On April 17, 1947, Senator Taft laid before the Sen¬ 
ate a bill designated as S. 1126. This bill contained a 
section, called Section 10(k), which provided for hear¬ 
ing and determining disputes giving rise to 8(b)(4)(D) 
charges, such hearing and determination to be undertaken 
by the Board or by an arbitrator appointed by the Board. 
The counterpart bill in the House, H. R. 3020, contained 
no Section 10 (k) at all. However, in conference, this was 
ironed out, and we find the following in “House Confer¬ 
ence Report No. 510 on H. R. 3020”: 

“The Senate amendment also contained a new 
section 10(k), which had no counterpart in the 
House bill. This section would empower and direct 
the Board to hear and determine disputes between 
unions giving rise to unfair labor practices under 
section 8(b)(4)(D) (jurisdictional strikes). The 
conference agreement contains this provision of the 
Senate amendment, amended to omit the authority 
to appoint an arbitrator. If the employer’s em¬ 
ployees select as their bargaining agent the organi¬ 
zation that the Board determines has jurisdiction, 
and if the Board certifies that union, the employer 
will, of course, be under the statutory duty to bar¬ 
gain with it” 

On June 20, 1947, the Speaker of the House of Rep¬ 
resentatives laid before the House the veto message of 
President Truman in which the President said: 


10 61 Stat. 136, Public Law 101, 80th Congress. 
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“The bill would require the Board to ‘determine* 
jurisdictional disputes over work tasks, instead of 
using arbitration, the accepted and traditional 
method of settling such disputes.** 

But the President was not the only one bothered by 
the deletion of the provision permitting the Board to ap¬ 
point arbitrators to ameliorate the burden placed upon 
the Board. 

Senator Morse realized the time element involved if 
the Board alone were forced to hear and determine ju¬ 
risdictional disputes. Thus, in 93 Cong. Rec. 1912, Sena¬ 
tor Morse is found to have said: 

“First, in the case of jurisdictional disputes in¬ 
volving who shall perform particular tasks, I pro¬ 
pose that the Board be empowered to appoint an 
arbitrator to settle the matter unless within 10 days 
the parties satisfy the Board that the dispute has 
been adjusted or that agreement has been reached 
for the voluntary adjustment of the dispute. After 
the arbitrator has rendered his award, which is to be 
filed with the Board, if the parties comply the unfair 
labor practice charge will be dismissed. One of the 
reasons I suggest that an arbitrator be available to 
handle such jurisdictional disputes is that time is 
of the essence, and the regular procedure of the 
Board for hearing and judicial enforcement would 
not remedy the evil sought to be corrected.*’ 

Senator Morse then introduced a substitute bill (S. 
858) which provided as follows (see 93 Cong. Rec. 1913): 

“ (k) Whenever it is charged that any person 
has engaged in an unfair labor practice within the 
meaning of paragraph (2) (A) of section 8(b), the 
Board is empowered to hear and determine the dis- 
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pute out of which such unfair labor practice shall 
have arisen or to appoint an arbitrator to hear and 
determine such dispute, unless, within 10 days after 
notice that such charge has been filed, the parties 
to such dispute submit to the Board satisfactory 
evidence that they have adjusted or agreed upon 
) methods for the voluntary adjustment of the dis¬ 
pute. Upon compliance by the parties to the dis¬ 
pute with the decision of the Board or the arbi¬ 
trator appointed by the Board or upon such volun¬ 
tary adjustment of the dispute, such charge shall 
be dismissed.” 

It will be seen that this bill (S. 858) did two things: 

(1) It took out the word “directed”, which appeared 
in S. 1126 and in the revised H. R. 3020, leaving only the 
word “empowered” which would have left the Board with 
the discretion it is now urging it ought to have. 

(2) It provided for arbitrators to alleviate the bur¬ 
den that S. 1126 and H. R. 3020 would place solely and 
entirely upon the Board. 

However, despite Senator Morse’s argument and his 
substitute bill, both Houses of Congress passed Section 
10(k) as it now appears. Since the objection of adminis¬ 
trative inconvenience had been made apparent to Con¬ 
gress and since a substitute bill correcting such incon¬ 
venience had been presented to the Senate, it must be 
taken that Congress did not enact Section 10(k) hap¬ 
hazardly. It was not a legislative slip of the tongue. It 
was a deliberate, clear enunciation of Congressional in¬ 
tent made with the eyes of Congress opened to the Ad¬ 
ministrative pitfalls which might develop. 

In view of the legislative history of Section 10(k), it 
is , submitted that administrative expediency is no reason 
for adopting the tortured interpretation of Section 10(k) 
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advocated by Appellants, an interpretation which does vio¬ 
lence to its clear and unambiguous language. 11 


11 See also footnote 6 in Matter of Juneau Spruce Cor¬ 
poration, supra, where the Board said: 

“The legislative history supports this interpre¬ 
tation. H. R. 3020, as reported, provided for the 
appointment by the Board of an arbitrator to hear 
and determine the dispute. The award of the arbi¬ 
trator was to have been deemed a final order of the 
Board. This provision also appeared in S. 1126, as 
reported. In conference, the section was amended 
by deleting the provision for the appointment of 
an arbitrator. When Senator Murray, on June 6, 
1947, stated on the floor of the Senate that the 
change in conference delegated to the Board itself 
the arbitration function originally delegated to an 
arbitrator, no one either then or later disputed this 
statement (93 Cong. Rec. 6665). Also pertinent is 
Senator Ellenders’ comment during the Congres¬ 
sional debate that the proposed provision would 
give the arbitrator ‘the power to stop jurisdictional 
strikes’ (93 Cong. Rec. 4255, April 25, 1947). The 
Conference Committee, it seems evident, gave that 
authority directly to the Board. 

It is significant that neither the proponents nor 
the opponents of the amendments at any time dur¬ 
ing the legislative deliberations ventured the sug¬ 
gestion that Section 10 (k) did not apply to all 
charges filed under Section 8 (b) (4) (D), or that 
it was intended to apply only to specialized situa¬ 
tions such as ‘overlapping certifications , 9 as con¬ 
tended by the Company here. See also Sen. Min. 
Rep. No. 105, pt. 2, on S. 1126: ‘Section 10 (k) is 
to be read in connection with paragraph (4) of Sec¬ 
tion 8 (b) which makes it an unfair labor practice 
for a labor organization to strike in connection with 
a jurisdictional dispute • • • Section 10 (k) in ef¬ 
fect provides for compulsory arbitration of juris¬ 
dictional disputes. We agree with President Tru¬ 
man’s statement in his state of the Union message 




D. The duty of the Board to heab and determine the 

DISPUTE IN QUESTION CANNOT BE AVOIDED BY INTERPOSING 

THE P0WEB8 GRANTED BY THE ACT TO THE GENERAL 

Counsel. 

Appellants point out in their Brief (p. 31) that the 
determination to ‘‘refuse to issue a complaint” (see Ex¬ 
hibit C to Plaintiff’s “Complaint for Injunction”, R. 12) 
in the instant case was a proper exercise by the General 
Counsel and his agents of the power conferred upon them 
“by Sections 10(b) and 3(d).” 

It has already been pointed out that in their zeal to 
avoid hearing the dispute in the instant case, the agents 
of the General Counsel and the Board completely misin¬ 
terpreted their function and refused to issue a complaint 
when the matter before them involved no complaint at all 
but, instead, involved a hearing and determination under 
Section 10(k) of the Act (p. 23, supra). 

It is, further, specifically stated by Appellants (p. 31 
of Appellants’ Brief) that the “refusal” action (mistaken 
as it was) was taken under Sections 10(b) and 3(d) of 
the Act 

However, the instant matter never involved the discre¬ 
tionary power which the Board has under Section; 10(b) 
and which, by Section 3(d) of the amended National La¬ 
bor Relations Act, the General Counsel inherited. In- 

that jurisdictional strikes are indefensible. We be¬ 
lieve this provision of the bill to be sound, and are 
pleased to note that full opportunity is given the 
parties to reach a voluntary accommodation with¬ 
out governmental intervention if they so desire. 
We are confident that the mere threat of govern¬ 
mental action will have a beneficial effect in stimu¬ 
lating labor organizations to set up appropriate 
machinery for the settlement of such controversies 
within their own ranks, where they properly should!' 
be settled • • # (pp. 18, 19).” 
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stead, this matter involved solely the mandatory duty 
fixed upon the Board by Section 10(k). Appellants cite 
cases to the effect that the exercise of discretion by the 
Board to refnse to issue a complaint under Section 10(b) 
is unreviewable by the Courts, 12 and that the same dis¬ 
cretion, inherited by the General Counsel by virtue of 
Section 3(d), when exercised by him, is likewise unre¬ 
viewable by the Courts. 13 (See Appellants’ Brief, p. 31.) 

Of course, Appellee has no quarrel with the proposition 
that where, under Section 10(b), the Board exercises the 
discretion granted to it by that section to refuse to issue 
a complaint, the Courts will not review that exercise of 
discretion. And, also, Appellee does not quarrel with the 
proposition that where the General Counsel is given the 
same discretion by Section 3(d) of the Act and exercises 
that discretion to refuse to issue a complaint, the Courts 
likewise will not review his exercise of discretion. 

But, where, as here, the statute (Section 10[k] of the 
Act) expressly denies to the Board the discretion to re¬ 
fuse to hear and determine a dispute giving rise to an 
8(b)(4)(D) charge, the above propositions and cases spe¬ 
cifically do not apply. 

If the Board does not have any discretion to refuse 
to hear and determine a jurisdictional dispute, and if the 
Act nowhere grants such discretion (denied to the Board) 
to the General Counsel, it is axiomatic that the General 
Counsel cannot legally grasp such discretionary power 

12 Jacobsen v. N. L. R. B., 120 F. (2d) 96, 100; N. L. R. 
B. v. Indiana & Michigan Electric Co., 318 U. S. 9, 18; 
Progressive Mine Workers v. N. L. R. B., 3 Labor Cases, 
Par. 60, 133; White v. N. L. R. B^ 9 L R. E. M. 657, 
N. L. R. B. v. The Barrett Co., 120 F. (2d) 583, 586; N. L. 
R. B. v. National Broadcasting Co., 150 F. (2d) 895, 899; • 
N. L. R. B. v. Federal Engineering Co., 153 F. (2d) 233, 
234. 

13 Lincourt v. N. L. R. B., 170 F. (2d) 306; Wilke v: 
N. L. R. B., No. 5754 (C. A. 4), decided July 7, 1948. 
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out of nowhere and that the Board cannot delegate what 
it does not possess to the General Counsel. The powers 
and duties of a state-created agency can neither be en¬ 
larged nor curtailed by such agency beyond the scope or 
orbit of the Act which creates and defines such powers 
and duties. 

Federal Radio Commission v. Nelson Brothers 
Bond & Mortgage Co., 299 U. S. 266; 

Payne v. Griffin, 51 F. Supp. 588 (D. C. M. D., 
Ga.). 

It will be noted that Section 10(b), which grants dis¬ 
cretionary power to the Board, extends that power to 
“any agent or agency designated by the Board for such 
purposes. ’ ’ However, Section 10(k), which fixes a man¬ 
datory duty upon the Board, omits completely any refer¬ 
ence to “any agent or agency”. The mandatory duty, 
therefore, is fixed upon the Board and upon the Board, 
alone, with no power to delegate the same to others. This 
express command to the Board excludes the possibility 
of the General Counsel stepping in and exercising discre¬ 
tion never granted to him to save the Board from the 
necessity of complying with the statutory command of 
Section 10(k). The Act has not provided the General 
Counsel with aprons wide enough (or with the discretion 
to make them as wide as he deems expedient) to permit 
the Board to hide behind them to escape the mandatory 
duty which Section 10(k) commands it to exercise. 

POINT n. 

The District Court had jurisdiction of the subject mat¬ 
ter of this action. 

Appellants contend that the District Court had no ju¬ 
risdiction of this action because the refusal of the Board 
to conduct a hearing and determination under Section 
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10(k), of the Act is unreviewable by the -Courts (see pp. 
30-31 of AppellaIlts , Brief).. To substantiate this con¬ 
clusion, Appellants cite cases which stand for. the propo¬ 
sitions that (1) the Board’s refusal to issue a complaint 
is a. proper exercise of its discretionary power under Sec¬ 
tion 10(b) and such discretion will not be reviewed , by 
the Courts, 14 and (2) the General Counsel’s refusal to 
issue a complaint also is a .proper exercise , of his discre¬ 
tionary power under Section 3(d) and such discretion will 
not be reviewed by the Courts. 15 

All of these cases involve the exercise of. discretion 
expressly granted to the Board by Section 10(b) or to 
the General Counsel by Section 3(d). None of these cases 
involve the exercise of the duty which Section 10(k) man- 
datorilv fixed upon the' Board. None of these cases re¬ 
motely involve Section 10(k). None of these cases have 
application, to a situation where, as here,: an agency has 
refused to comply with an explicit command of a statute. 

Appellants* positron represents the evils which some 
bureaucracies employ to frustrate the commands of the 
laws which created them. Actually, what Appellants con¬ 
tend boils down to thisc supposing the Board had the 
duty to hear and determine the jurisdictional dispute' 
herein involved, nevertheless no Court can force it to abide 
by the statutory mandate when the Board takes the bit 
in its teeth and hastens to flout such mandate. 

Fortunately, such is not the law. either under the gen¬ 
eral equity powers of a Federal Court or under the Ad¬ 
ministrative Procedure Act.. 1 * • 

The National Labor Relations Act does not preclude 
review in the instant situation. There is no “inconsist- 

14 See cases listed in footnote 12, supra, and which are. 
also listed on p. 31 of Appellants’ Brief. 

15 See cases listed in footnote 13, supra, and which are 
also listed on p. 31 of Appellants’ Brief. 

16 60 SfaL 2377 5 U. S. C.'A., Secs. 1001 et seq. 
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ency between the scheme for review of certain types of 
action delineated in the Act and the preservation of the 
Court's general equity jurisdiction over controversies not 
reached by the Act's provisions" {Klein v. Herrick, 41 
F. Supp. 417, 423). 

If the District Court below had refused to take juris¬ 
diction of this matter no remedy would exist to enforce 
the statutory command Congress wrote into Section 10(k). 
A Court may not review discretionary exercise of power 
when a statute expressly grants such discretion to the 
agency exercising it. But, where, as here, a statute spe¬ 
cifically commands an agency to act and specifically re¬ 
moves discretion on the part of the agency to refuse to 
act, how else but through its equity powers can a Court 
force that agency to abide by the statutory command? 

In this respect, the dictum of Mr. Justice Douglas in 
Switchmen's Union of North America v. National Media¬ 
tion Board, 320 U. S. 297, 300, is pertinent He said: 

“If the absence of jurisdiction of the federal 
courts meant a sacrifice or obliteration of a right 
which Congress had created, the inference would be 
strong that Congress intended the statutory provi¬ 
sions governing the general jurisdiction of those 
. courts to control. That was the purport of the de¬ 
cisions of this Court in Texas & N.O.R. Co. v. 
Brotherhood of By. and S.S. Clerks, 281 U. S. 548 
and Virginian By. Co. v. System Federation No. 40, 
300 U. S. 515. In those cases it was apparent that 
but for the general jurisdiction of the federal 
courts there would be no remedy to enforce the 
staUUory commands which Congress had written 
into the Railway Labor Act." (Emphasis sup¬ 
plied.) 

Appellants cite the case of Switchmen's Union of North 
America v. National Mediation Board, supra, for the 
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proposition that the District Court has no equity juris¬ 
diction in the instant case. 17 However,.an examination of 
that case indicates that the Supreme Court of the United 
States first set forth the general principles appearing in 
the quotation above, but ruled that they did not apply in 
‘‘the. special circumstances which obtain here.’’ Those 
“special circumstances” involved an administrative de¬ 
termination of the Mediation Board which the Court held 
to be unreviewable. It is conceded that if the Board, in 
the instant case, rendered, the determination it should 
have proceeded to render under Section 10(k), Appellee 
could not have appealed such determination to the Courts. 
Such a supposed state of facts would have brought this 
case within the holding; of the Switchmen's case, supra . 
But where the Board has refused to hold a hearing and 
make a determination, as it is “directed” to do under 
Section 10 (k), then, it is submitted, the general rule, above 
quoted from the Smtchmen's case, is applicable. Other¬ 
wise, as noted by Mr. Justice Douglas in that case (p. 
300): 

“That would have robbed the Act of its vitality 
and thwarted its purpose.” 

Where a government agency is commanded by statute 
to consider and decide an issue before it, a Court of law 
will order it to abide by such statutory command if it re¬ 
fuses so to do. 

American Chain & Cable Co. v. F.T.C., 142 F. 

(2d) 909 (C. A. 4). 

See also: 

Work v. Rives, 267 U.' S. 175; 

Louisiana v. McAdoo, 234 U. S. 627; 


17 See footnote No. 39 on p. 32 of Appellants , Brief. 



37 


Stark v. Wickard, 321 U. S. 288; 

Marbury v. Madison, 1 Cranch 137, 165-166. 

Note, 38 Harv. L. E. 377. 

Chief Justice Taft, in Work v. Rives, supra, said (p. 
177): 

“Mandamus cannot be used to compel or control 
a duty in the discharge of which by law he is given 
discretion. The duty may be discretionary within 
limi ts. He cannot transgress those limits, and if 
he does so, he may be controlled by injunction or 
mandamus to keep within them. The power of the 
Court to intervene, if at all, thus depends upon 
what statutory discretion he has.’’ 

And, in Stark v. Wickard, supra, on page 309, the 
Court made the following remarks, pertinent to the case 
at bar: 


* 4 When, as we have previously concluded in this 
opinion, definite personal rights are created by fed¬ 
eral statute, similar in kind to those customarily 
created in Courts of law, the silence of Congress 
as to judicial review is, at any rate in the absence 
of administrative remedy, not to be construed as a 
denial of authority to the aggrieved person to seek 
appropriate relief in the federal courts in the ex¬ 
ercise of their general jurisdiction. When Con¬ 
gress passes an Act empowering administrative 
agencies to carry on governmental activities, the 
power of those agencies is circumscribed by the au¬ 
thority granted. This permits the Courts to par¬ 
ticipate in law enforcement entrusted to adminis¬ 
trative bodies only to the extent necessary to pro¬ 
tect justiciable individual rights against adminis¬ 
trative action fairly beyond the granted powers. 
The responsibility of determining the limits of stat- 
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1 • • 

utory grants of authority in such instances is a ju¬ 
dicial function entrusted to the Courts by Congress 
by the statutes establishing Courts and marking 
their jurisdiction.” 

In U. S. ex rel. Chicago G. W. E. R. Co. v. I. C. C., 294 
U. S. 50, the United States Supreme Court distinguished 
between situations where it would review administrative 
action and situations where it would not review such ac¬ 
tion. The dividing line was pricked out by determining 
whether the statute involved. gave the administrative 
agency discretion to act or whether it comrrumded the 
agency to act. Thus, on page 60 of that decision, the 
Court said: 

“Where judgment or discretion is reposed in an 
administrative agency and has by that agency been 
exercised, courts are powerless by the use of the 
writ to compel a different conclusion.” 

i _ _ 

Then, on page 61, the Court added: 

-If, on the other hand, power and authority are 
plainly found in the Act, and the Commission er- 
1 roneously refuses to exercise such power and au¬ 
thority, mandamus is the appropriate remedy to 
compel that body to proceed and to hear the case 
upon its merits.” 

It is submitted that the instant case was reviewable 
by the District Court in its exercise of general equity ju¬ 
risdiction because it involves a situation where a govern¬ 
ment agency is, by statute, commanded to hold a hearing 
and has refused to do so, and because that agency’s dis¬ 
cretionary exercise of power is not involved in the review. 
The cases above cited and general equity considerations 
impel such a conclusion. 
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This conclusion is, further, bolstered by the Adminis¬ 
trative Procedure Act. Pertinent portions of Section 10 
of that Act provide: 

“Sec. 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion- 

(a) Right of Review.—Any person suffering le¬ 
gal wrong because of any agency action • * • shall 
be entitled to judicial review thereof. 

• • • • • 

(c) Reviewable Acts.—Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy 
in any Court shall be subject to judicial review. 

• • * • • 

(e) Scope of Review.—So far as necessary to 
decision and where presented the reviewing Court 
shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and deter¬ 
mine the meaning or applicability of the terms of 
the agency action. It shall (A) compel agency ac¬ 
tion unlawfully withheld * * 

The case at bar does not come within either of the ex¬ 
ceptions set forth in the first sentence of the Administra¬ 
tive Procedure Act. Consequently, the provisions of that 
Act operate to accord Appellee herein the relief prayed 
for in its “Complaint for Injunction” (R. 1-14). 

An examination into the provisions of the National 
Labor Relations Act indicates conclusively that nothing 
in that Act either expressly or impliedly “precludes judi¬ 
cial review” in a situation such as that presented by the 
case at bar. 

The Attorney General’s Manual on the Administrative 
Procedure Act (Federal Prison Industries, Inc. Press, 
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1947), on page 94, cites, as an example of a statute pre¬ 
cluding jndicial review by interpretation, the case of 
Switchmen's Union of North America v. National Media¬ 
tion Board, 320 U. S. 297, which so interpreted the certifi¬ 
cation function of the .National Mediation Board under 
the Railway Labor Act. 18 The Switchmen's case is no 
authority that the National Labor Relations Act either 
impliedly or expressly precludes review of a situation 
where the government agency involved refuses to hold a 
hearing and make a determination when the Act expressly 
commands it to do so. In the Switchmen's case, the Na¬ 
tional Mediation Board certified the Brotherhood of Rail¬ 
road Trainmen as the collective bargaining agent of the 
Michigan Central Railroad Company. The Switchmen’s 
Union of North America sought to have that certification 
cancelled. The matter finally reached the United States 
Supreme Court (320 U. S. 297) and that Court held that, 
although a federal District Court has equity jurisdiction 
“to enforce statutory commands”, the Railway Labor Act, 
properly interpreted, did not intend Court review of cer¬ 
tification proceedings. The Court, in that case referred to 
such proceedings as “special circumstances” (320 U. S. 
297, 300). 

The broadest effect to be given the decision in the 
Switchmen's case is to conclude that wherever a govern¬ 
ment agency exercises the duties placed upon it by a stat¬ 
ute, such statute will be implied to preclude Court review 
of that exercise if no express preclusion exists in the 
statute. 

But even the broadest interpretation of the Switchmen's 
case falls far short from precluding Court review of a 
case where a government agency has a duty to perform by 
virtue of a statutory command and refuses to enter upon 

18 The entire quote from p. 94 of the Attorney-General’s 
Manual on the Administrative Procedure Act appears on 
p. 33 of Appellants’ Brief. 
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the performance of that duty. As a matter of fact, the 
United States Supreme Court took pains to point out, in 
the Switchmen's case, that a federal. Court has equity ju¬ 
risdiction to review a case where, as here, “but for the gen¬ 
eral jurisdiction of the federal Courts there would be no 
remedy to enforce the statutory commands ,, (320 U. S. 
297, 300). 

Surely, no provision of the National Labor Relations 
Act expressly precludes Court review of a situation such 
as that presented by the instant case. It is submitted 
that there are no provisions of the Act that could im¬ 
pliedly, or by interpretation, preclude Court review of the 
Board’s refusal to proceed with a hearing and determina¬ 
tion as Section 10 (k) directs. 1 ® On the contrary, equity 
considerations present in the case at bar impel one to the 
conclusion that unless Court review is permitted herein, 
Section 10(k) would have its vitality robbed and its pur¬ 
pose thwarted ( Switchmen's Union of North America v. 
National Mediation Board, 320 U. S. 297, 300). 

Furthermore, the legislative history of the Adminis¬ 
trative Procedure Act points to the conclusion that al¬ 
though legislative intent to preclude judicial review need 
not be express, in order for it to be implied, such impli¬ 
cation must be “clear, convincing and unmistakeable ,, 
(“Administrative Procedure Act, Legislative History”, 
Sup’t of Documents, Document No. 248, p. 368). 

Chairman Walter of the Judiciary Committee made the 
following report on the Administrative Procedure Act to 
the House:* 0 

“Section 10 is a comprehensive statement of the 
right, mechanics, and scope of judicial review. It 

10 See Klein v. Herrick, 41 F. Supp. 417, 423; Northrop 
Corp. v. Madden, 30 F. Supp. 993; AFL v. Madden, 33 F. 
Supp. 943. 

20 “Administrative Procedure Act, Legislative His¬ 
tory,” Sup’t of Documents, Document No. 248, p. 368. 
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requires an effective, just, and complete determina¬ 
tion of every case and every relevant issue. It is 
a means of enforcing all forms of law and all types 
of legal limitations. Every form of statutory right 
or limitation would thus be subject to judicial re¬ 
view under the bill. It would not be limited to 
constitutional rights or limitations alone. See Per¬ 
kins v. Lukens Steel Co. (310 U. S. 113). 

Two general, exceptions are made in the introduc¬ 
tory clause of section 10. The first exempts all 
matters so far as statutes preclude judicial review. 
Congress has rarely done so. Legislative intent to 
forbid judicial review must be, if not specific and 
in terms, at least clear, convincing, and unmistak¬ 
able under this biU. The mere fact that Congress 
has not expressly provided for judicial review would 
be completely immaterial. See Stark v. Wickard 
(321 U. S. 288 at p. 317).” (Emphasis added.) 

And in a colloquy in the Senate between Senator Au¬ 
stin and Senator- McCarran (who sponsored the bill), we 
find the following:* 1 

‘‘Mr. Austin: In the event that there is no statu¬ 
tory method now- in effect for review of a decision 
of an agency, does the distinguished author of the 
bill contemplate that by the language he has chosen 
he has given the right to the injured party or the 
complaining party to a review by such extraordi¬ 
nary remedies as injunction, prohibition, quo war¬ 
ranto, and so forth? 

Mr. McCarran: My answer is in the affirmative. 
That is true. 

Mr. Austin: And does he contemplate that even 
where there is no statutory authority for certiorari, 


91 Op. cit., p. 325. 


43 


a party might bring certiorari against one of these 
agencies? 

Mr. McCarran: Unless the basic statute prohibits 
it.” (Emphasis supplied.) 

It is submitted, therefore, that the first exception to 
obtaining judicial review under the Administrative Pro¬ 
cedure Act was never intended to apply, and does not 
apply, to the case at bar. 

It is, further, submitted that the second exception to 
obtaining judicial review under the Administrative Pro¬ 
cedure Act is likewise not applicable to the case at bar. 
Under that second exception, judicial review will not be 
granted if “agency action is by law committed to agency 
discretion.” 

Section 10(k) does not commit agency action to agency 
discretion. On the contrary, it is mandatory. As a mat¬ 
ter of fact, Appellants herein concede it is mandatory 
once a preliminary investigation is indulged in (see p. 21 
of Appellant’s JBrief). 

The Attorney-General’s Manual on the Administrative 
Procedure Act 22 gives as an example of agency action 
committed by law to agency discretion, the case of Jacob¬ 
sen v. National Labor Relations Board , 120 F. (2d) 96. 
It has already been pointed out that the Jacobsen case 
involved the discretionary power of the Board, under 
Section 10(b), to refuse to issue a complaint (see p. 35, 
supra). Concededly, Board power exercised under Sec¬ 
tion 10(b) is discretionary and unreviewable. But the 
exact opposite is true of Section 10(k). It is mandatory 
and hence is not precluded from review under the Admin¬ 
istrative Procedure Act 

After quoting from the Attorney General’s Manual 
on the Administrative Procedure Act, 28 the Appellants 

22 Quoted on p. 33 of Appellants’ Brief. 

28 P. 33 of Appellants’ Brief. 
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cite six cases to give authority to its contention that the 
Administrative Procedure Act is not applicable to the case 
at bar (see p. 33 of Appellants’ Brief). 

An examination into* these cases indicates that none 
of them are applicable to the situation presented by the 
case at bar. 

Three of these cases are Ohio Power Co. v. NXJt.B ., 
164 F. (2d) 275 (C. A. 6); Fay v. Douds, 78 F. Supp. 703, 
705 (S. D. N. Y.) aff’d .... F. (2d) .... (C. A. 2) and 
White v. Herzog, 80 F. Supp. 407, 411 (D. D. C.) All 
three of these cases involved representation proceedings 
under Section 9 of the Act. These cases did nothing more 
than decide that once the Board rendered its determination 
in a representation proceeding, such determination is 
not judicially reviewable. These cases never involved a 
mandatory provision like Section 10(k). Furthermore, 
they precluded review where such review would neces¬ 
sitate inquiring into the rationale of the Board’s determi¬ 
nation and, perhaps, substituting the Court’s determina¬ 
tion for that of the Board. That is altogether different 
from the case at bar where the Board refuses to hold a 
hearing and the relief sought is to force the Board to 
comply with the mandate of Section 10 (k) and hold the 
hearing. In the case at bar, no Court is faced with hav¬ 
ing to substitute its findings and conclusions for that of 
the Board. These three cases merely followed the Su¬ 
preme Court’s decision in A. F „ L. v. N. L. R. B., 308 
U. S. 401, which held that a certification was not a re- 
viewable “final order” under Section 10(f) of the Act. 

The fourth case, Kirkland v. Atlantic Coast Line, 167 
F. (2d) 529 (C. A. D. C.), cert. den. 335 U. S. 843, is not 
applicable to the case at bar. It involved a review of a 
certification by the National Mediation Board under the 
Railway Labor Act. It did not involve the flouting of a 
statutory command by an administrative agency. It fol¬ 
lowed the principle of the Switchmen’s case, supra, that 
where an agency takes the action which a statute pro- 
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vides for it to take and renders an administrative deci¬ 
sion (in that case, a certification) pursuant to that action, 
the Courts will not review such administrative decision. 
But, where, as here, the agency has refused to take the 
action which the statute directs it to take, a Court will 
review and order the agency to proceed with the duties 
mandatorily fixed upon it by the statute. 

Switchmen’s Union of North America v. Na¬ 
tional Mediation Board, 320 U. S. 297, 300; 

Stark v. Wickard, 321 U. S. 288. 

The fifth case, Wilke v. N. L. R. B., No. 5754 (C. A. 
4), decided July 7, 1948, 15 C. C. H. Labor Cases, Par. 
64,798 merely follows the Jacobsen case, 120 F. (2d) 96 
(C. A. 3). Both of those cases stand for the proposition 
that the Board has discretionary power, under Section 
10(b), to refuse to issue a complaint and that the exer¬ 
cise of this discretionary power is not judicially review- 
able. In such a case, of course, “agency action is by law 
committed to agency discretion’* and the Administrative 
Procedure Act does not apply. But in the case at bar, 
agency discretion has been specifically stripped from the 
Board by Section 10(k) and, consequently, Wilke v. N. L. 
R. B. is not applicable. 

The sixth case, Olin Industries v. N. L. R. B., 72 F. 
Supp. 225 (D. Mass.) is far afield from the case at bar 
and has absolutely no application to it. In that case, the 
Board proceeded to hold hearings in a representation pro¬ 
ceeding. The plaintiff attempted to enjoin such hearings 
on the ground that the Board did not publish a copy of 
its Buies and Regulations in the Federal Register in ac¬ 
cordance with Section 3(a) of the Administrative Proce¬ 
dure Act. The Court refused to issue an injunction on 
the ground that the Administrative Procedure Act gave 
it no power to force an administrative agency to cease 
preliminary hearings. That case did not involve Section 
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10(k) of the Act nor did it involve a case of an agency 
refusing to conduct a hearing in accordance with the man¬ 
date of a statute. 

None of the cases, therefore, cited by Appellants on 
page 33 of their Brief are authority for the contention 
that the Administrative Procedure Act is not applicable 
to the case at bar. 

It is submitted that the case at bar is one that comes 
within the provisions of the Administrative Procedure 
Act and is reviewable by a federal court. 

It is, further, submitted that the District Court below 
had jurisdiction of the subject matter of this action un¬ 
der its general equity powers exercised under Section 
24(8) of the Judicial Code and also under the Adminis¬ 
trative Procedure Act. The District Court, therefore, had 
jurisdiction to “compel agency action unlawfully with¬ 
held’* (Adm. Proc. Act, Section 10[e]). 

POINT HL 

The Complaint States a Cause of Action. 

Appellants assert that even if the District Court’s in¬ 
terpretation of Section 10(k) is correct, Appellee has no 
relief because the Act creates “public” rights and not 
“private” rights (Appellants’ Brief, p. 34). Proceed¬ 
ing. on this assertion. Appellants contend that only the 
Board can enforce such “public” right. 

“A catchword can hold analysis in fetters”, Cardozo, 
J. warns us in “Mr. Justice Holmes”, 44 Harvard L. R. 
682, 688. Analysis indicates the specious quality of the 
Appellants’ contention. Actually, when stripped of its 
facade of jealous responsibility to alone uphold the Act’s 
provisions, Appellants’ proposition comes to this: it is 
conceded that the Board must hold a hearing under Sec¬ 
tion 10(k), but since it did not, only the .Board can force 
the Board to hold that hearing because only the Board 
can enforce the “public” rights created by the statute. 
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One is prompted to ask (as it was asked almost 2,000 
years ago), “if the salt have lost its savor, wherewith 
shall it be salted?” 24 If the Board consciously refuses 
to comply with the mandate of holding a hearing, are we, 
with any hope or expectation of relief, to ask the Board 
alone to enforce the “public” right? 

The extension of the “public” right doctrine is- thus 
perverted by Appellants ad dbsurdum. Actually, the 
doctrine is applied when one individual attempts to obtain 
court aid against another on the grounds that such other 
committed an unfair labor practice or otherwise violated 
the Act, when the proper procedure is for such individual 
to lodge a charge with the Board and for the latter to 
proceed against the one charged with the unfair labor 
practice.* 5 

An examination into the six cases cited by Appellants 
in footnote 40 on page 34 of their Brief for the propo¬ 
sition that we can look only to the Board for relief indi¬ 
cates that absolutely none of them have even the remotest 
application to the case at bar. None of those cases, even 
in dicta, have concluded that, in a case like the one at 
bar, relief may not be sought to force the Board to hold 
a hearing as Section 10(k) directs it to do. 

Thus, Amalgamated Utility Workers v. Consolidated 
Edison Co., 309 U. S. 261, 265 stands for the proposition 
that the Board, in order to effectuate its duty of prevent¬ 
ing unfair labor practices, has access to the courts to en¬ 
force its orders. And, in National Licorice Co. v. N. L. R. 
B., 309 U. S. 350, 362-367, the Court ruled that an order 
of the Board to prevent an unfair labor practice may cut 

24 From the “Sermon on the Mount”, The Bible, De¬ 
signed To Be Bead As Living Literature, p. 939. 

25 Amalgamated Ass f n. of Street, Electric Railway & 
Motor Coach Employees et at. v. Dixie Motor Coach Corp., 
170 F. (2d) 902 (C. A. 8); See also Bakery Sales Drivers 
etc. v. Wagshall, 333 U. S. 437. 
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across and affect employment contracts between an em¬ 
ployer and his employees. Phelps Lodge Co. v. N. L. R. B,. 
313 U. S. 177, 192-193 held that the Board may order re¬ 
instatement of employees with back pay in order to give 
practical effect to a cease and desist order in an unfair 
labor practice case. N. L. R. B. v. Indiana and Michigan 
Electric Co., 318 U. S. 9, 18-19, involved a situation where 
the United States Supreme Court affirmed an order of 
the U. S. Court of Appeals for the Sixth Circuit remand¬ 
ing a case to the Board because of evidence of violence 
in the unfair labor practice case before the Board. 
N. L. R. B. v. Budd Mfg. Co., 169 F. (2d) 571, 577 (C. A. 
6), cert. den. 335 U. S. 908, announced the conclusion that 
under the amended National Labor Relations Act, super¬ 
visors had no vested property right in protection against 
employer interference in their union activities. And, 
finally, in the case of United Steel Workers v. N. L. R. B., 
170 F. (2d) 247, 265.266 (C. A. 7), cert, granted, 335 U. S. 
910, the Court said that the right of a labor organization 
to be the collective bargaining representative is not a 
private right but is one granted in the public interest en- 
forcible only by the Board. 

These cases do not stand for the proposition that when 
a party files an 8(b)(4)(D) charge, and thereby sets in 
motion the mandatory duty expressed in Section 10 (k), it 
has no remedy to seek court aid to force the Board to 
abide by the command of Section 10 (k). These cases do 
no more than reiterate the proposition above stated, for 
which the cases of Amalgamated Ass’n etc. v. Dixie Motor 
Coach Corp., 170 F. (2d) 902 (C. A. 8) and Bakery and 
Sales Drivers etc. v. Wagshall, 333 U. S. 437, were cited 
(p. 48, swpra) namely, that a private party cannot go 
before a court and ask that court to order cessation of 
unfair labor practices or order recognition of that party 
as collective bargaining representative. Of course, the 
Board is given the power to enforce such rights. 
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But the case at bar is more aptly determined by prin¬ 
ciples enunciated in Stark v. Wickard, 321 U. S. 288; 
Louisiana v. McAdoo, 234 U. S. 627, 633; Work v. Rives, 
267 U. S. 175; American Chain & Cable Co. v. F. T. C 
142 F. (2d) 909, namely, that where a statute gives a 
person a right to a hearing and mandatorily orders the 
government agency involved to conduct such hearing, 
“such a right created by statute is mandatory in character 
and obviously capable of judicial enforcement” (Stark v. 
Wickard, supra, on p. 303). 

In a Note in 38 Harvard L. R. 377, entitled “Enforce¬ 
ment of Duties Under the Labor Provisions of the Trans¬ 
portation Act”, we find the following pertinent observa¬ 
tion: 

“But where the legislature has used mandatory 
words, has imposed express * duties’, but has failed 
to provide effective remedies for their breach, the 
courts habitually apply these rules of interpretation 
to fill up the gaps in the legislature’s work and to 
give those injured by violations of the statute such 
remedies either at law or in equity as best carry 
out its purpose. For if no one may have relief for 
another’s violation of such a statutory duty, the 
legislative imposition of the duty is just so much 
talk.” 


The situation presented by the instant case, and the 
allegations contained in the “Complaint for Injunction” 
(E. 1-14), state a cause of action to which Section (e) of 
the Administrative Procedure Act is particularly appli¬ 
cable to authorize a federal court to “compel agency ac¬ 
tion unlawfully withheld”. 
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CONCLUSION. 

For the foregoing reasons, it is respectfully requested 
that the order of the District Court below be affirmed and 
the appeal herein dismissed. 

Dated: October 17, 1949. 

Respectfully submitted, 

Elus W. Manning, 

Leonard E. Ackerman n, 
1625 K Street, X. W., 
Washington 6, D. C. 

Henry Mayeh, 

(Of the New York Bar), 
Abraham Weiner, 

(Of the New York Bar), 
19 West 44th Street, 
New York, New York, 
Attorneys for Appellee . 
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APPENDIX. 

The relevant provisions of the Administrative Proce¬ 
dure Act (60 Stat. 237, 5 U. S. C. A., Secs. 1001 et seq.) 
are as follows: 

“Sec. 10. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law com¬ 
mitted to agency discretion- 

(a) Right of Review.— Any person suffering 
legal wrong because of any agency action, or ad¬ 
versely affected or aggrieved by such action 1 within 
the meaning of any relevant statute, shall be en¬ 
titled to judicial review thereof. 

(b) Form and Venue of Action. —The form of 
proceeding for judicial review shall be any special 
statutory review proceeding relevant to the subject 
matter in any court specified by statute or, in the 

. absence or inadequacy thereof, any applicable form 
of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in¬ 
junction or habeas corpus) in any court of compe¬ 
tent jurisdiction. Agency action shall be subject 
to judicial review in civil or criminal proceedings 
for judicial enforcement except to the extent that 
prior, adequate, and exclusive opportunity for such 
review is provided by law. 

(c) Reviewable Acts. —Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy 
in any court shall be subject to judicial review. 
Any preliminary, procedural, or intermediate agency 
action or ruling not directly reviewable shall be 
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subject to review upon the review of the final agency 
action. Except as otherwise expressly required by 
statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not 
there has been presented or determined, any appli¬ 
cation for a declaratory order, for any form of re¬ 
consideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action mean¬ 
while shall be inoperative) for an appeal to superior 
agency authority. 

(d) Interim: Relief.— Pending judicial review 
any agency is authorized, where it finds that justice 
so requires, to postpone the effective date of any ac¬ 
tion taken by it. Upon such conditions as may be re¬ 
quired and to the extent necessary to prevent ir¬ 
reparable injury, every reviewing court (including 
every court to which a case may be taken on appeal 
from or upon application for certiorari or other 
writ to a reviewing court) is authorized to issue 
all necessary and appropriate process to postpone 
the effective date of any agency action: or to pre¬ 
serve status or rights pending conclusion of the 
review proceedings. 

(e) Scope of Review.— So far as necessary to 
decision and where presented the reviewing court 
shall decide all relevant questions of law, interpret 
constitutional and statutory provisions, and deter¬ 
mine the meaning or applicability of the terms of 
any agency action. It shall (A) compel agency ac¬ 
tion unlawfully withheld or unreasonably delayed; 
and (B) hold unlawful and set aside agency action, 
findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not 
in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in 
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excess of statutory jurisdiction, authority, or limi¬ 
tations, or short of statutory right; (4) without 
observance of procedure required by law; (5) un¬ 
supported by substantial evidence in any case sub¬ 
ject to the requirements of sections 7 and 8 or 
otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted 
by the facts to the extent that the facts are subject 
to trial de novo by the reviewing court. In mak¬ 
ing the foregoing determinations the court shall 
review the whole record or such portions thereof as 
may be cited by any party, and. due account shall 
be taken of the rule of prejudicial error.’’ 
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clarification of the issues. 

I 

Appellee’s contention that his interpretation of Section 10 (k) 
gives effect to its purpose and place in the statutory scheme 

In his brief appellee, who in the court below interpreted 
Section 10 (k) in isolation, heeding only its introductory lan¬ 
guage “whenever it is charged,” shifts positions and concedes 
that: “Appellants state a salutary rule of statutory interpreta¬ 
tion when they proclaim that in interpreting a statute a Court 
must keep in view the purpose and structure of statute and the 

(i) 
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‘physical and logical’ relationship between its several parts”' 
(Br., p. 11). Appellee then purports to apply this “salutary 
rule,” by doing little more than merely comparing the lan¬ 
guage of 10 (b) with that of 10 (k), and concluding, from the 
“obvious and apparent differences” (Br., p. 10) therein, “that 
the Board has been instructed to proceed in one manner when 
the issuing of complaints is involved and in another manner 
when an 8 (b) (4) (D) charge is involved” (Br., p. 13)/ The 
“obvious and apparent differences” which allegedly compel 
this conclusion are (Br., p. 10): (1) Section 10 (b) applies 
“generally to all unfair labor practice charges,” while Section 
10 (k) applies “specifically and solely to an 8 (b) (4) (D) 
charge;” (2) Section 10 (b) uses permissive language (“shall 
have power”,) while Section 10 (k) uses mandatory language 
(“empowered and directed”); (3) Section 10 (b) confers power 
upon the Board “or any agent or agency designated by it,” 
while Section 10 (k) confers power “upon the Board alone, with 
no provision for delegation;” (4) Section 10 (b) contemplates 
a “complaint” issuing, while Section 10 (k) directs “a hearing 
and determination.” 

Granted that Section 10 (k) applies “specifically and solely 
to an 8 (b) (4) (D) charge,” the question is whether Section 
10 (k) is the only provision which applies or whether 10 (k) 
is supplemented by Section 10 (b). Reference to the fact that 
10 (b) uses permissive language while 10 (k) uses mandatory 
language, does not help in answering this question. The 
Board’s interpretation of 10 (k), contrary to appellee’s erro¬ 
neous contention (Br., p. 21), recognizes that the provision im¬ 
poses a mandatory duty but differs from appellee’s as to the 
time when the duty arises. Under the Board’s view, the duty 
arises once investigation discloses that there is reasonable cause 
to believe that the 8 (b) (4) (D) charge is true. The appellee’s 
view is that it emerges the instant the 8 (b) (4) (D) charge is 
filed. The issue is not illuminated by avoiding, as appellee 


1 1, e.. In the former case. Board processes may be invoked only if, after 
preliminary investigation, there is reasonable cause to believe that the 
charge is true; In the latter case. Board processes may be invoked by the 
mere filing of an 8 (b) (4) (D) charge, no matter how frivolous, capricious 
or irresponsible. 
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does, any consideration of the purpose of Section 10 and the 
functions which 10 (b) and 10 (k) are intended to pay in its 
achievement, and substituting therefor a sterile excursion into 
the dictionary. 

Similarly, nothing is gained by reference to the fact that the 
Board’s powers under 10 (b) may be delegated while those 
under 10 (k) are nondelegable. The Board’s interpretation of 
10 (k) recognizes that the Board alone determines jurisdic¬ 
tional disputes. 2 The issue, however, is whether the Board is 
required to perform this function whenever an 8 (b) (4) (D) 
charge (no matter how frivolous or capricious) is filed, or 
whether it is required to do so only after the charge (like all 
other charges) has, under 10 (b), been subjected to prelim¬ 
inary screening by the General Counsel and his agents. 

In short, appellee’s comparison of 10 (k) and 10 (b), far from 
being an attempt to construe 10 (k) in the light of its relation 
to other parts of the Act, does nothing more than beg the very 
question in issue. As demonstrated in our main brief (Bd. 
Br., pp. 18-19), 10 (k) contemplates that, should the parties 
fail to comply with the Board’s determination of the under¬ 
lying dispute, the 8 (b) (4) (D) charge will be subjected to 
further proceedings, i. e., the issuance of a complaint based 
upon the charge, followed by the traditional procedure for 
determination and redress of unfair labor practices. Thus 8 
(b) (4) (D) charges, like all other unfair labor practice charges, 
do involve the issuance of a complaint, and for that reason 
alone 10 (b) and 10 (k) must necessarily dovetail—i. e., the 
preliminary screening procedure of 10 (b) must be equally 
applicable to 8 (b) (4) (D) charges (Bd. Br., p. 19). 3 

It is significant that nowhere in his brief does appellee de¬ 
scribe the purposes of 10 (k) or suggest that his interpretation 

*The hearing of the jurisdictional dispute under 10 (k) is held before a 
hearing officer, and the Board decides the matter upon the record developed 
before him. Rules and Regulations, Secs. 203.74, 203.76; Bd. Br., pp. 52-53. 
Under appellee’s contention, the Board could not even utilize its hearing 
officers, but would itself have to roam the country to preside at the Juris¬ 
dictional dispute hearings. 

* Furthermore, unless this were true, 10 (k) could not work in harmony 
with 10 (1), as Congress intended (Bd. Br., pp. 13-15, 20-21, 16, n. 36). 
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would effectuate such purpose. This omission is not inad¬ 
vertent, for, as shown in our main brief (Bd. Br., p. 17), the 
inevitable consequence of appellee’s interpretation is to destroy 
completely the purpose which Congress intended that 10 (k) 
serve. By permitting an unsubstantiated 8 (b) (4) (D) 
charge to invoke 10 (k) processes, appellee would convert 10 
(k) from an instrument for the prevention of the unfair labor 
practices described in 8 (b) (4) (D)—which was Congress* 
view of its role (Bd. Br., pp. 11-14)—to an indiscriminate de¬ 
vice to force the Board into holding hearings on, and rendering 
determinations of, jurisdictional disputes without regard to- 
whether they gave rise to conduct proscribed by 8 (b) (4) (D).. 
Section 10 (k) can fulfill its true purpose, as the Board’s inter¬ 
pretation recognizes, only if an 8 (b) (4) (D) charge is pre¬ 
cluded from advancing to the stage of Board hearing and 
determination of the underlying dispute unless preliminary in¬ 
vestigation of the charge discloses reasonable cause to believe 
that 8 (b) (4) (D) has been violated. 

Hence, notwithstanding the assurance of appellee’s coun¬ 
sel to the contrary, it is evident that they have not interpreted 
10 (k) in the light of its purpose and place in the statutory 
scheme. Instead of this standard, which appellee’s counsel 
concede is proper (Br. p. 11), they continue to employ an atom¬ 
istic theory of statutory interpretation, which considers only 
the language of 10 (k) in isolation. 4 The Board, on the other 
hand, has looked for the meaning of 10 (k) “not, in any single 

4 Judge Learned Hand has cautioned against making “a fortress out of 
the dictionary” (Cabell v. Markham, 148 F. 2d 737, 739 (C. A. 2)), and has 
warned that: “There is no surer way to misread any document than to read 
It literally.” Guiseppi v. Walling, 144 F. 2d 606. 624 (C. A. 2). And, Mr. 
Justice Frankfurter, in the very article cited by appellee (Br., 24-25), 
states (47 Col. L. Rev. 527,538): 

“Frequently the sense of a word cannot be got except by fashioning a 
mosaic of significance out of the innuendoes of disjointed bits of statute. 
Cardozo phrased this familiar phenomenon by stating that ‘the meaning of a 
statute is to be looked for, not, in any single section, but in all the parts 
together and in their relation to the end in view.’ “ And to quote Cardozo 
once more * * • “There is need to keep in view also the structure of the 
statute, and the relation, physical and logical, between its several parts.’ 14 

“* Panama Refining Co. v. Ryan, 293 U. S. 388,433,439 (1935) (dissenting). 

“** DuparQuet v. Evans, 297 U. S. 216, 218 (1938).” 
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section, but in all the parts together and in their relation to the 
end in view.” In consequence, the Board’s interpretation as¬ 
signs 10 (k) a role which is both consonant with its purpose and 
enables it to operate in conjunction with the other parts of the 
Act (Bd. Br., pp 11-21). The Board’s interpretation achieves 
all of this, moreover, without, at the same time, disregarding 
the mandatory language of 10 (k) (Bd. Br., pp. 21-22). Ac¬ 
cordingly, even without regard to the factors of “administrative 
expediency”— which appellee erroneously states are at the 
root of the Board’s interpretation (Br., pp. 23-26)—it cannot 
be said that the Board’s interpretation lacks rational basis. 9 

II 

Appellee’s contention that Board decisions confirm his 
interpretation of 10 (k) 

Appellee continues to misread the Board’s decisions in the 
Moore Drydock and Juneau Spruce cases. Thus, he incorrectly 
asserts (Br., p. 4): 

In the [ Moore Drydock case], the majority of the 
Board not only ruled that Section 10 (k) is mandatory 
but that the Board cannot, under that Section, exercise 
the investigatory powers (which it exercises in the course 
of its discretionary power under Section 10 (b) of the 
Act) to discover whether a prima facie case exists before 
it will proceed with a hearing. That very issue arose 
in the Moore Drydock Co. case, supra, and a minority 
of the Board took the position now taken by the Appel¬ 
lants, while the majority of the Board interpreted Sec¬ 
tion 10 (k) exactly as does Appellee herein. * * * 


'However, the fact that a given interpretation may or may not impede 
administration of the statute as a whole is not an irrelevant consideration 
(see cases cited Bd. Br., p. 22, n. 27; Fleming v. Mohawk Wrecking Co., 881 
U. S. Ill, 122-123); indeed, it is “a circumstance not to be lightly dismissed 
in interpreting the statute.” Douds v. Local 1250 ,173 F. 2d 764,771 ( C. A. 2). 
Thus, the circumstance that appellee’s interpretation of 10 (k) would stultify 
administration of the Act as a whole and impair the policy of Sections 9 
(f), (g), and (h), while the Board’s interpretation avoids both of these 
results (Bd. Br., pp. 19-20,22-24) buttresses the conclusion that the Board’s 
interpretation is reasonable and proper. 
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We believe we have demonstrated beyond question, in our 
main brief (Bd. Br., pp. 24r-29), that the cleavage between the 
majority and minority in the Moore Drydock and Juneau 
Spruce cases related, not to the issue presented here (i. e., 
whether in order to warrant formal proceedings, preliminary 
investigation of the S (b) (4) (D) charge must disclose reason¬ 
able cause to believe that an unfair labor practice has been 
committed), but to the question of what the first formal step 
should be, assuming that the 8 (b) (4) (D) charge has been 
investigated and discloses a prima jade violation—hearing and 
determination of the underlying dispute or the issuance of an 
unfair labor practice complaint. As to the issue presented 
here, both majority and minority were in complete agreement 
that an 8 (b) (4) (D) charge (like all other unfair labor prac¬ 
tice charges) must undergo preliminary investigation, and that 
such charge would become the basis for further proceedings 
only if investigation disclosed reasonable cause to believe that 
it was true. Accordingly, the majority holding in these cases— 
i. e., the first step in formal proceedings (assuming that pre¬ 
liminary investigation of the 8 (b) (4) (D) discloses that 
they are warranted) must be hearing and determination of 
the underlying dispute, and, only if the parties fail to comply 
with this determination, does a complaint issue—is both con¬ 
sistent with, and illustrative of, the interpretation of 10 (k) j 
which we have urged here. 

If there could continue to be any doubt as to the holding of 
Moore Drydock and Juneau Spruce, it is dispelled by the 
Board’s recent decision in Ship Scaling Contractors Assoc. 
(Case No. 20-CD-7), 87 NLRB No. 14, issued November 18, 
1949. Here the Ship Scaling Contractors Association filed a 
charge with the Board’s Regional Director, alleging that Local 
961, in violation of 8 (b) (4) (D), had picketed certain ships 
being painted by employees of Association members, with the 
object of forcing these members to assign the work to painters 
belonging to Local 961. The Board’s decision recites that 
(slip op., p. 1): “pursuant to Sections 203.74 and 203.75 of the 
Board’s Rules and Regulations, Series 5, the Regional Director 
investigated the charge and provided for an appropriate hear¬ 
ing.” At the hearing, Local 961 contended, inter alia, that the 
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Board could not determine a dispute in a proceeding under Sec¬ 
tion 10 (k) without first making a finding that an unfair labor 
practice within the meaning of Section 8 (b) (4) (D) has 
been committed, and that the evidence does not establish such 
an unfair labor practice. The Board rejected this contention, 
stating (slip op., p. 5): 

All that is required to invoke the Board’s jurisdiction 
to hear and determine a dispute within the meaning of 
Section 10 (k) is the filing of a charge alleging a viola¬ 
tion of Section 8 (b) (4) (D), and an investigation, 
pursuant to Board’s Rules and Regulations, which satis¬ 
fies the Board’s Regional Director that there is reason¬ 
able cause to believe that Section 8 (b) (4) (D) has 
been violated. 4 


4 This is in accord with our holding in Moore Drydock Company, 
81 N. L. R. B., No. 169. 

From the above quotation, 4 it is perfectly clear that the inter¬ 
pretation of Section 10 (k) which we have urged here is identi¬ 
cal with the position taken by the Board in its decisions. In 
both instances, 10 (k) is viewed as supplemented by 10 (b), 
with the result that the Board’s mandatory duty to hear and 
determine the underlying dispute is invoked only if prelim¬ 
inary investigation of the 8 (b) (4) (D) charge discloses 
reasonable cause to believe that it is true. Furthermore, since 
the contention advanced by Local 961 is the same as that urged 
by the IAM in Moore Drydock (see Bd. Br., n. 37, 27-28), the 
above quotation, with its specific statement that the view ex¬ 
pressed is consistent with Moore Drydock, eliminates the prin¬ 
cipal prop for appellee’s contention that Moore Drydock 
supports his interpretation of 10 (k) (Br., pp. 19-20). 


•The Board went on to hold, in the Ship Scaling case, that the Regional 
Director had erroneously noticed the case for hearing, as the conduct alleged 
in the charge did not spell out a prime facie violation of 8 (b) (4) (D). 
The Board found that the picketing engaged in by Local 961 was for the 
purpose of bettering wage scales (an objective not proscribed by 8 (b) (4) 
(D)), rather than to obtain an assignment of the work (the proscribed 
objective). 
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Appellee’s contention that the legislative history of 10 (k) 

confirms his interpretation 

Appellee’s counsel purport to find support for their interpre¬ 
tation of 10 (k) in the legislative history of the provision (Br., 
pp. 27-30). Their argument may be summarized as follows: 
Congress, when it rejected the provision of the Morse bill re¬ 
specting hearing and determination of jurisdictional llisputes 
by arbitrators, was well aware that Board hearing and deter¬ 
mination would impose a severe administrative burden upon 
the Board. The Board’s interpretation of 10 (k) would, in 
effect, tend to relieve the Board of part of this burden. There¬ 
fore, the Board’s interpretation is necessarily inconsistent with 
the will of Congress. 

The hole in this reasoning is revealed by the very excerpts 
from the legislative history on which appellee relies (Br., pp. 
28-29). They show that the administrative burden which 
proponents of an arbitrator sought to keep from the Board was 
the task of hearing and determining jurisdictional disputes 
per se, because proponents of an arbitrator believed that the 
Board lacked the necessary experience to handle jurisdictional 
disputes, and that its processes would involve too much delay. 
No one, neither the majority nor the minority, contemplated 
that the Board would be forced to hear and determine jurisdic¬ 
tional disputes grounded on frivolous 8 (b) (4) (D) charges, 
and hence no one addressed himself to that issue. Accordingly, 
the fact that 10 (k) as enacted rejected the arbitrator alterna¬ 
tive and empowered the Board to hear and determine jurisdic¬ 
tional disputes is in no way relevant to the issue here—i. e., 
when does the Board’s mandatory duty come into play. 

In short, as we indicated in our main brief (Bd. Br., n. 7, 
pp. 10-11), nothing in the legislative history specifically ad¬ 
verts to the question of how “Section 10 (k) is to be read in 
connection with” Section 8 (b) (4) (D). However, in a report 
issued December 31, 1948, the Joint Committee on Labor- 
Management Relations appears to have expressly approved the 
Board’s resolution of this question (Bd. Br., n. 38, pp. 29-30) . 




CONCLUSION 


On the basis of the foregoing, and the further reasons adduced 
in our main brief, it is evident that the terms of Section 10 (k) 
leave open a question as to when the Board’s mandatory duty 
to hear and determine jurisdictional disputes comes into play— 
which question can only be answered in the light of the purpose 
of the section and its place in the statutory scheme. Accord¬ 
ingly, the interpretation of 10 (k) necessarily involves “the 
character of judgment or discretion which cannot be controlled 
by mandamus.” Wilbur v. U. S. ex rel, Kadrie, 281 TJ. S. 206, 
219. 

The Board, in the exercise of this “judgment or discretion,” 
has carefully and conscientiously worked out a reasonable ad¬ 
justment between 10 (k) and the other provisions of the Act, 
which carries out the purpose of the provision, gives effect to 
its mandatory language, and permits 10 (k) to operate in 
harmony with the other provisions of the statute. The 
Board’s solution—which defers hearing and determination of 
the underlying dispute until it is known whether the dispute 
has given rise to a probable violation of Section 8 (b) (4) (D)— 
has been embodied in a detailed procedure incorporated in its 
Rules and Regulations (Bd. Br., n. 19, p. 16), pursuant to 
which 157 charges of violation of Section 8 (b) (4) (D) have 
been processed to date. This procedure and its functioning 
have undergone the scrutiny and approval of the Joint ‘‘Watch¬ 
dog” Committee created by the very 'Congress which enacted 
10 (k), and the procedure has yet to evoke a single protest 
on the score here urged by appellee despite the fact that 125 
of the charges filed to date have been disposed of before formal 
proceedings, as appellee’s. 7 

*1116 criticism, if any has been the other way, namely, that the Board 
is hearing and determining jurisdictional disputes on 8 (b) (4) (D) charges 
in situations where it does not have to do so. Thus, in the Moore Dry&ock 
and Juneau Spruce case (Bd. Br. pp. 24-29), the contention made before 
the Board was that it need not hold a jurisdictional dispute hearing In 
every kind of case involving a violation of Section 8 (b) (4) (D) even after 
the Regional Director has, upon investigation, concluded that a prime facie 
case exists. And, in the case of Ship Scaling Contractors Asm., 87 NLRB 
No. 14, the contention was made that the Board may not determine a 
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The very same procedure was employed here. Appellee, 
in his complaint (R. 1-7), concedes that the 8 (b) (4) (D) 
charges were investigated by the Regional Director; that, based 
on such investigation, the Regional Director properly found 
insufficient evidence to establish a prima facie violation of 8 
(b) (4) (D); and that the Regional Director’s action was 
reviewed and affirmed by the General Counsel. Thereafter, 
appellee went further and carried the matter to the Board, 
who, though its procedure provides for no appeal from the 
General Counsel’s decision that formal proceedings are not 
warranted, looked into the merits and concluded that the Re¬ 
gional Director’s action was proper (Bd. Br., pp. 3, 30). 

In sum, therefore, we respectfully submit that the District 
Court erred in setting aside the Board’s interpretation of Sec¬ 
tion 10 (k) and in granting the mandatory relief requested. 

David' P. Findling, 

Associate General Counsel, 

A. Norman Somers, 

Assistant General Counsel, 
Norton J. Come, 

Attorney, 

National Labor Relations Board. 

December 1949. 


jurisdictional dispute under Section 10 (k) until it has made a formal 
finding in the proceeding that an unfair labor practice has been committed 
within the meaning of Section 8 (b) (4) (D). With the exception of this 
appellee, the contention has never been made that the Board must hear 
and determine the jurisdictional dispute before investigation discloses at 
least a prima facie violation of 8 (b) (4) (D). 


u. s. «ovtMaur ruimM owes, imi 


8906 - 8 - 2 * 






V‘/» 





